86TH ConaREss } HOUSE OF REPRESENTATIVES §' Report 
1st Session No. 96 


MRS. ELBA HAVERSTICK CASH 


Makca 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1434] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1434) for the relief of Mrs. Biba Haverstick Cash, having con- 
sidered the same, report favorably thereon with amendments and 
recommend that the bill do pass. 

The amendments are as follows: 

Page 1, line 5, strike the amount “$25,000” and insert “$21,700”, 

Page 2, line 1, after the word ‘“‘Provided” insert: 


That the enactment of this Act shall not alter Mrs. Elba 
Haverstick Cash’s right to insurance payments as the bene- 
ficiary of a policy of National Service Life Insurance on the 
life of her son, Ralph Raymond Haverstick: and provided 
further, 


An identical bill passed the House in the 85th Congress, but no 
action was taken by the Senate prior to the adjournment of that Con- 
gress. The facts concerning the claim are set out in House Report 
1412 of the 85th Congress which is as follows: 


[H. Rept. 1412, 85th Cong., 2d sess.j 


PURPOSE 


The purpose of the proposed legislation is to pay Mrs. Elba Haver- 
stick Cash, of St. Louis, Mo., $21,700 in full settlement of her claims 
against the United States as a result of the death of her son, Ralph 
Raymond Haverstick, from injuries he sustained while a patient in a 
Veterans’ Administration facility, 
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STATEMENT 


Mrs. Elba Haverstick Cash’s son, Ralph Raymond Haverstick, was 
a veteran of two periods of service in the Armed Forces of the United 
States. His last period of service extended from December 27, 1942, 
to May 29, 1943. He was given a medical discharge with a diagnosis 
of dementia praecox, and on October 9, 1943, he was admitted to the 
Veterans’ Administration hospital at Danville, Ill. He remained a 
patient in Veterans’ Administration facilities to the date of his death 
on March 30, 1955. 

The circumstances surrounding Mr. Haverstick’s injuries are out- 
lined as follows in the Veterans’ Administration report to this com- 
mittee on H.R. 6963: 


On February 23, 1955, attendants in the Veterans’ Ad- 
ministration hospital, Danville, Ill., reported that Mr. Haver- 
stick had engaged in a fight with another patient. The ward 

hysician was called, and it was determined that the veteran 

ad sustained severe brain injuries. Mr. Haverstick was 
transferred to the Veterans’ Administration hospital, Chi- 
cago, Ill., where an operation was performed. The veteran 
subsequently died, as the result of his injuries, on March 30, 
1955. 

Because of suspicious circumstances noted as the result of 
an investigation conducted by the Veterans’ Administration, 
the assistance of the Federal Bureau of Investigation was re- 
apotiens for further investigation. Extensive inquiry dis- 
closed that the veteran’s injuries resulted from mistreatment 
by hospital attendants, in attempting, after his refusal, to 
effect a necessary change of clothing. 

The mistreatment referred to occurred on February 23, 1955, when 
attendants attempted to change the veteran’s clothing. ‘The material 
submitted to the committee indicates that Mr. Haverstick was kicked 
several times in the course of the struggle. After the struggle, he 
was strapped to a bench. At that time, apparently, the attendants 
were not aware of the seriousness of Mr. Haverstick’s injuries, and it 
was about an hour later that one of the attendants reported to a nurse 
that Haverstick was unconscious. The veteran was then removed to 
a bed, and the doctor notified. That doctor found that the patient 
was in a serious condition and directed that the doctor in charge of 
the hospital and the ward doctor be called. It was determined that 
the man was in shock and that his was an emergency case because of 
a bad injury. Mr. Haverstick was transferred to the Veterans’ 
Administration hospital in Chicago for surgery, as outlined in the 
Veterans’ Administration report. 

The circumstances of this case are such that this committee has 
concluded that this matter is a proper subject of legislative relief. 
The Veterans’ Administration has indicated in its report that is 
opposed to special legislative treatment in this case, because benefits 
are currently being paid Mrs. Cash at the rate of $75 a month under 
the authority of section 501(a) of title 38, United States Code. That 
report further notes that she is receiving payments as the beneficiary 
of a $5,000 national service life insurance policy. This committee 
has determined that the lump-sum payment made to Mrs. Cash 
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should be in lieu of the monthly death-compensation benefit, but 
that the payments under the national service life insurance polic 
should not be affected. Accordingly, the committee eee 
that the bill be amended to make it clear that Mrs. Cash’s right to 
life-insurance payments will not be affected by the bill’s enactment. 
Further, the committee recommends that the bill be amended to 
provide for a payment of $21,700. Accordingly, the committee 
recommends that the amended bill be considered favorably. 

The committee has been advised that an attorney has rendered 
services in connection with this claim, and, accordingly, the bill 
carries the customary attorney’s fee proviso. 


DEPARTMENT OF JUSTICE, 
Washington, November 14, 1957. 
Hon. EMANvEtL CELLER, 
Chairman, Committee on the Judiviary, 
House of Representatives, Washington, D.C. 

Dear Mr. CuarrMan: This is in response to your request for the 
views of the Department of Justice on the bill (H.R. 6963) for the 
relief of Mrs. Elba Haverstick Cash. 

The bill would provide for payment of the sum of $25,000 to Mrs. 
Elba Haverstick Cash in full settlement of all of her claims against the 
United States arising out of the death of her son from injuries sus- 
tained by him while a patient in a Veterans’ Administration facility. 
The bill further provides that any payment in excess of 10 percent of 
the amount appropriated for services rendered in connection with the 
claim shall be unlawful, and any violation of such provision shali be 
deemed a misdemeanor and, upon conviction thereof, shall carry a 
fine of not exceeding $1,000. 

From the information contained in the files of the Department of 
Justice concerning this matter, it appears that Ralph Raymond 
Haverstick, 35 years old, had been an inmate of the Danville, Ill., 
Veterans’ Administration hospital for 12 years. As a schizophrenic, 
he was a patient in the ward for acutely disturbed patients. On the 
morning of February 23, 1955, in the course of an altercation with 
four hospital attendants about changing his clothing, Haverstick 
suffered severe brain injuries, from the results of which he subse- 
quently died on March 30, 1955. The original testimony of the four 
attendants concerning the incident was to the effect that Haverstick 
and another patient in the acutely disturbed ward had engaged in a 
fight, during which Haverstick was kicked about the head, neck, and 
shoulders by the other patient. Discrepancies in this testimony led 
to a full investigation of the matter by the FBI and, subsequently to 
the presentation of a case against the four attendants to a Federal 

and jury in April 1955. This presentation resulted in a ‘no true 

ill.” “Subsequent to this, three of the hospital attendants recanted 
their previous testimony, stating that it had been false, and that 
Haverstick had been kicked in the head and back by the fourth at~- 
tendant, Robert White Gassaway. In May 1955, a Federal grand 
jury returned an indictment against Gassaway, charging him with 
assault and manslaughter under title 18, United States Code, sections 
113 and 1112, and a civil-rights count. Gassaway was tried in the 
District Court for the Eastern District of Illinois on October 11, 1955. 
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The jury returned a verdict of “not guilty.” No transcript of the 
trial testimony was made. 

The claim embodied in this bill is based upon assault and battery 
and, as such, is not cognizable under the Federal Tort Claims Act, 
ee such claims from the purview of the act (28 U.S.C, 
2680 ; 

Whether the bill should be enacted presents a question of policy 
on which the Department makes no recommendation. 

As noted above, no transcript of the record of trial was made. 
Should the committee so desire, it may, of course, obtain such a 
transcript from the court reporter. In the absence of such a tran- 
script, the salient points of the witnesses’ statements as given to the 
FBI have been set out herein. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
W. Witson Waite, 


Assistant Attorney General. 





VETERANS’ ADMINISTRATION, 
Washington, D.C., July 24, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Cetuer: Further reference is made to your letter request- 
ing a report by the Veterans’ Administration relative to H.R. 6963, 
85th Congress, a bill for the relief of Mrs. Elba Haverstick Cash, which 
provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Mrs. Elba Haverstick Cash, St. Louis, Missouri, the sum of $25,000. 
The payment of such sum shall be in full settlement of all claims of the 
said Mrs. Elba Haverstick Cash against the United States arising out 
of the death on May 30, 1955, of her son, Ralph Raymond Haverstick 
(Veterans’ Administration claim numbered XC-3227005) from injuries 
sustained by him while a patient in a Veterans’ Administration facility. 
This claim is not cognizable under the Federal Tort Claims Act: 
Provided, That no part of the amount appropriated in this Act in excess 
of 10 per centum thereof shall be paid or delivered to or received by 
any agent or attorney on account of services rendered in connection 
with this claim, and the same shall be unlawful, any contract to the 
contrary notwithstanding. Any person violating the provisions of 
this Act shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be fined in any sum not exceeding $1,000.” 

The records disclose that Ralph Raymond Haverstick (XC- 
3227005) served in the Armed Forces of the United States from 
October 10, 1939, to March 21, 1940, and again from December 27, 
1942, to May 29, 1943. He received a medical discharge from both 
periods of service with a diagnosis of dementia praecox. 

Based on his claim for service-connected disability-compensation 
benefits, Mr. Haverstick was found to be 30 percent disabled on 
account of dementia praecox, and was awarded compensation therefor. 
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On October 9, 1943, the veteran was admitted to the Veterans’ 
Administration hospital, Danville, Lll., with a diagnosis of dementia 
praecox, hebephrenic type. He remained a patient in Veterans’ 
Administration facilities to the date of his death, March 30, 1955 
(referred to in the bill as May 30, 1955). During that period, he was 
continuously rated as totally disabled for compensation purposes and, 
for most of that period, his mother, Mrs. Elba Haverstick (or, follow- 
ing her remarriage, Mrs. Elba Haverstick Cash), the claimant of 
H.R. 6963, was paid disability compensation in varying amounts, 
ranging from $138 to $190 per month, as guardian of the person and 
estate of Ralph Raymond Haverstick. , 

On February 23, 1955, attendants in the Veterans’ Administration 
hospital, Danville, IlJ., reported that Mr. Haverstick had engaged in 
a fight with another patient. The ward physician was called, and it 
was determined that the veteran had sustained severe brain injuries, 
Mr. Haverstick was transferred to the Veterans’ Administration hos- 
pital, Chicago, Ill., where an operation was performed. The veteran 
subsequently died, as the result of his injuries, on March 30, 1955. 

Because of suspicious circumstances noted as the result of an inves- 
tigation conducted by the Veterans’ Administration, the assistance of 
the Federal Bureau of Investigation was requested, for further inves- 
tigation. Extensive inquiry disclosed that the veteran’s injuries 
resulted from mistreatment by hospital attendants, in attempting, 
after his refusal, to effect a necessary change of clothing. 

The case was presented to a Federal grand jury at Danville, IIl., 
which returned a “no true bill.’”” Subsequent developments in the 
case led to the arrest of three hospital attendants and, on May 3, 1955, 
a Federal grand jury rendered an indictment against one of the at- 
tendants, Robert Gassaway, charging him with voluntary man- 
slaughter, involuntary manslaughter, assault, and violation of civil 
rights, but siaeneniaikitne other attendants. Mr. Gassaway was tried 
before a jury in the U.S. district court, Danville, Ill., and on October 
14, 1955, was found not guilty on all counts. Following his acquittal, 
removal charges were initiated by the manager of the hospital because 
of patient abuse, but, before they were processed, Mr. Gassaway 
resigned his position on October 19, 1955. A second hospital attendant 
was reduced. in grade, relieved of supervisory responsibilities, and 
restricted from ever exercising them in the future; the third attendant 
was reinstructed in this aspect of patient care; and a fourth was 
reprimanded. 

On April 11, 1955, the claimant of H.R. 6963 filed a claim for death- 
compensation benefits as the dependent mother of the veteran. Section 
31 of the act of March 28, 1934 (48 Stat. 526; 38 U.S.C. 501(a)), 
provides, in part: 

“Sec. 31. Where any veteran sufferers or has suffered an injury, or 
an aggravation of any existing injury, as the result of training, hos- 
pitalization, or medical or surgical treatment, awarded him under any 
of the laws granting monetary or other benefits to World War veterans, 
or as the result of having submitted to examination under authority 
of the War Risk Insurance Act or the World War Veterans’ Act, 1924, 
as amended, and not the result of his misconduct, and such injury or 
aggravation results in additional disability to or the death of such 
veteran, the benefits of Public Law Numbered 2, of Public Law 


‘Numbered 78, and of this title shall be awarded in the same manner 
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as if such disability, aggravation, or death were service connected 
within the meaning of such laws, * * *.” 

By decision dated January 30, 1956, the office of original jurisdiction 
held that the veteran’s death was the result of injuries received while 
being hospitlized in a Veterans’ Administration hospital. Payment 
of death-compensation benefits was not commenced, however, until 
April 10, 1957, the date of receipt of proof of Mrs. Cash’s dependency. 
She is currently receiving death compensation of $75 per month. At 
this point it may be noted that the $75 monthly award of death com- 
pensation would aggregate roughly $18,000 over a period of 20 years, 
the approximate life expectancy of a female of Mrs. Cash’s age. Mrs. 
Cash, as beneficiary of a policy of national service life insurance issued 
to the veteran in the amount of $5,000, was also awarded payments of 
$144.95 per month for 36 months, beginning March 30, 1955. 

H.R. 6963 proposes to direct payment of $25,000 to Mrs. Elba 
Haverstick Cash “in full settlement of all claims of the said Mrs. 
Elba Haverstick Cash against the United States arising out of the 
death * * * of her son, Ralph Raymond Haverstick * * * from 
injuries sustained by him while a patient in a Veterans’ Administra- 
tion facility.’”’ As the payments of death compensation and insurance 
benefits to Mrs. Cash are predicated on the death of her son, it appears 
that the enactment of H.R. 6963 would require the discontinuance of 
those payments, and would preclude any future payments to her by 
the United States based upon the veteran’s death. 

The Congress has provided in section 31 of the act of March 28, 
1934, supra, for the payment of death-compensation benefits for 
deaths incurred as the result of hospitalization by the Veterans’ 
Administration. As indicated, such benefits are currently being paid 
monthly to Mrs. Cash. The circumstances of this case have been 
carefully considered, and no reason is apparent why it should be 
accorded special legislative treatment through the lump-sum payment 
of the gratuity proposed. 

Advice has been received from the Bureau of the Budget that 
there would be no objection to the submission of this report to your 
committee. 

Sincerely yours, 
Joun S. PatrEerson, 
Deputy Administrator, 
(For and in the absence of H. V. Higley, Administrator). 


0 
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MRS. SUE PYLE 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany H.R. 1457] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1457) for the relief of Mrs. Sue Pyle, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill passed the House in the 85th Congress, but no ac- 
tion was taken by the Senate prior to the adjournment of that Con- 
gress. The facts relating to the claim are set forth in House Report 
2443 of the 85th Congress, which is as follows: 


(H. Rept. 2443, 85th Cong., 2d sess.] 
PURPOSE 


The proposed legislation would pay Mrs. Sue Pyle of Miami, Fla., 
$10,000 in full settlement of all claims against the United States for 
the death of her son who was killed as the result of an accident in- 
volving U.S. soldiers from Camp Forrest, Tenn., on maneuvers near 
the Pyle home on June 22, 1943. 


STATEMENT 


On June 22, 1943, at about 8 in the morning, an enlisted man on 
duty as an outpost in connection with maneuvers of Company A of 
the 117th Infantry, 30th Division, was kneeling in the high grass at 
the side of a dirt road near Marble Hill, Tenn. This was a narrow 
road which was normally used only by the local farmers. It led from 
a wooded area where signs giving notice of military training in the 
area had not been posted, and had tall grass and bushes on each side. 
About that time of the morning, Ray Sweeton Pyle; a boy of 10 years 
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of age, was riding down the road on his way to a neighboring field that 
he was going to plow with the mule he was riding. As the boy ap- 
proached on the harnessed mule, the soldier stood up. The account 
of the incident given the committee by the boy’s mother is that the 
soldier stood up suddenly from where he had been crouching in the 
high grass and asked the boy for a match. The Army report details 
a slightly different account as to the distance of the soldier from the 
boy when he stood erect and as to the time that the mule became 
frightened. However it is clear that the mule became startled when it 
saw the soldier. It shied, whirled about, and threw the boy from his 
back. The boy’s foot became caught in the trace chain of the mule’s 
harness, and the mule ran back up the road dragging the boy on the 
ground. The Army report states that the mule dragged the boy in 
this manner for eight-tenths of a mile. Mrs. Pyle states that the 
soldiers reported the incident to their lieutenant, and they tried to 
overtake the mule in a jeep which only served to frighten the mule 
more. As the result of being dragged in this manner Ray Sweeton 
Pyle sustained injuries which caused his death later that same day, 

This committee feels that, on the basis of the evidence presented, 
the relief provided for in H.R. 12286 should be granted Mrs. Pyle. 
The Army has taken the position that the boy’s death resulted from 
the “unpredictable and unforeseeable conduct of the mule in shying 
and running away when it saw the soldier standing by the side of 
the road” rather than from any act on the part of military personnel. 
The Army has grounded its adverse recommendation on this inter- 
pretation of the facts. However, the facts of this case are clearly in 
conflict. As has been observed, the Army account differs from that 
given the committee by Mrs. Pyle. The Army statement is that the 
soldier stood up when the mule was 100 feet from him “realizing that 
the mule might become frightened on seeing him kneeling in the 
grass.” The Army report states that the mule “apparently” did not 
see the soldier until it was even with the place where he was standing. 
On the other hand Mrs. Pyle states that the mule was frightened by 
the soldier’s suddenly rising and calling out to the boy. Of these 
two accounts, this committee is inclined to accept that of the mother. 
The committee has concluded that the sudden movement of the 
soldier coupled with calling to the boy is conduct which cannot be 
otherwise described but negligent, and that negligent behavior was 
the direct cause of frightening the mule. In this connection it appears 
that the Army report is inconsistent in that it states that the soldier 
anticipated that the mule might become frightened, but then proceeds 
to state that the conduct of the mule was ‘‘unpredictable and unfore- 
seeable.”” Obviously under these circumstances it could be clearl 
foreseen that sudden movement and noise would startle the eat 
Of course the unfortunate consequences of startling the mule could 
not be precisely predicted, but that is not a factor except to the degree 
that the boy was clearly placed in a dangerous position by the negli- 
gent conduct of the soldier. In this light even the authorities cited 
in the Army report support a finding of responsibility on the part of 
the Government. 

This committee feels that there is adequate basis for finding that 
the Government is responsible as the result of the action of its military 
personnel and therefore this mother should receive compensation for 
the loss of her boy. This committee is also moved to grant relief in 
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this instance because it is clear that this mother has sought legislative 
relief since she has no other way to gain redress for her loss. Accord- 
ingly, the committee has concluded that the facts and circumstances 
of this boy’s death more than justify the relief provided for in the bill, 
and therefore recommends that the bill be considered favorably. 

The committee has been informed that an attorney has rendered 
services in connection with this matter, and accordingly the bill carries 
the customary attorney’s fee proviso. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., June 27, 1958. 
Hon. EManvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CuairMan: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 12286, 
85th Congress, a bill for the relief of Mrs. Sue Pyle. 

This bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby author- 
ized and directed to pay, out of any money in the Treasury not other- 
wise appropriated, the sum of $10,000 to Mrs. Sue Pyle, of Miami, 
Florida, in full settlement of all claims against the United States. 
Such sum represents compensation for the death of her son, Ray 
Sweeton Pyle, who was killed as the result of an accident involving 
United States soldiers from Camp Forrest, Tennessee, on maneuvers 
near the home of the said Ray Sweeton Pyle, on June 22, 1943”’. 

The Department of the Army is opposed to the above-mentioned 
bill. 

It appears that on June 22, 1943, at about 8 a.m., an enlisted man 
who was on duty as an outpost in connection with routine maneuvers 
of Company A, 117th Infantry, 30th Division, was kneeling in the 
grass by the side of a dirt road in the vicinity of Marble Hill, Tenn. 
He saw a mule on which Ray Sweeton Pyle, a.minor 16 years of age, 
was riding into the road about 100 feet from him, and he stood up in 
order that the mule might not be frightened by seeing him kneeling 
in the grass. Apparently, however, the mule did not see him until 
it was even with the place where he was standing, at which time it 
suddenly shied and whirled about, throwinz Ray Sweeton, who was 
riding sideways with both feet on the right side of the mule, off the 
mule in such &@ manner that his foot caught in the trace chain of the 
mule’s harness. The mule ran down the road in the opposite direc- 
tion from that in which Ray Sweeton had been riding for a distance 
of approximately eight-tenths of a mile, dragging the boy, ‘as a result 
of which he sustained injuries from which he dicd later the same day 
at the Smith Hospital, Winchester, Tenn. Medical, hospital, and 
burial expenses were incurred as a result of the i injury and death of 
Ray Sweeton in the aggregate smount of $349. On July 21, 1943 
Mrs. Mattie Sue Pyle, mother of Ray Sweeton, filed a claim with the 
War Department in the amount of $5,000 for damages on account of 
his death. Mrs. Mattie Sue Pyle then lived at R.F.D. No. 4, 
Winchester, Tenn. 
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Upon adjudication of the claim it was determined that “the evi- 
dence of record fails to establish that the death of Ray Sweeton was 
caused by military personnel while acting within the scope of their 
employment or was otherwise incident to noncombat activities of the 
War Department or the Army, but, on the contrary, establishes 
that his death was caused by the unpredictable and unforeseeable 
conduct of the mule in shying and running away when it saw the 
soldier standing by the side of the road. There is no liability for 
personal injuries to or death of a person resulting from a horse or 
mule’s running away unless the party on whom li ability is sought to 
be imposed was guilty of negligence which proximately caused such 
personal injuries or death” (Johnson v. Georgia Railway & Power Co., 
37 Ga. App. 667, 141 S.E. 320 (1928); Thompson v. New York Cent. & 
H.R.R. Co., 164 App. Div. 117, 149 N.Y.S. 611 (1914)). The en- 
listed man who was on duty as an outpost, realizing that the mule 
might become frightened on seeing him kneeling in the grass, took 
the precaution of standing while the mule was approximately 100 
feet from him. Such act on his part negatives any possible liability 
on the part of the United States for the subsequent conduct of the mule 
which, as hereinbefore stated, was ‘‘unpredictable and unforeseeable.” 
Accordingly, the claim was disapproved and the disapproval was 
affirmed upon review. 

There is nothing in the records to indicate that this determination 
was arbitrary or capricious, nor would the facts reasonably support 
a finding in favor of the claimant. However, if the claim had been 
supported by the evidence, the maximum recoverable under the law 
as it then existed (Military Claims Act of July 3, 1943 (57 Stat. 372; 
31.U.S.C.)) eould have been only $349 for the medical, hospital and 
burial expenses of the decedent. The Department of the Army, 
therefore, recommends that this bill be not favorably considered. 

The cost of this bill, if approved, would be $10,000. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Wivser M. Brucker, 
Secretary of the Army. 
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CESAR GARCIA 


Manca 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1531] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1531) for the relief of Cesar Garcia, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill was favorably reported by the committee and 

assed the House during the 85th Congress, but no action was taken 
the Senate before final adjournment. 

The facts will be found fully set forth in House Report 1633, 85th 
Congress, second session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior 
recommendation. 


{H. Rept. 1633, 85th Cong., 2d sess.] 
PURPOSE 


The purpose of the proposed legislation is to authorize and direct 
the Comptroller General of the United States to credit the account of 
Cesar Garcia, of Wilmington, Calif., with $750, which is the sum 
allegedly due the United States as overpayment of compensation 
aid him as a prisoner of war for the period of August 6, 1942, to 
anuary 10, 1945, 
STATEMENT 


When the U.S. naval forces of Corregidor Island surrendered to 
the Japanese Army in May of 1942 Cesar Garcia was serving on that 
island as a chief machinist mate in the U.S. Navy, and was in charge 
of the diesel engines for the Navy radio station ‘(Dog Tunnel” located 
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there. Prior to the surrender on May 6, 1942, Cesar Garcia was 
advised by his immediate superior officer, Earl Godfrey Schweizer, 
who was the officer in charge of the naval radio station, Fort Mills, 
to surrender as being a Filipino. Actually, Mr. Garcia was a citizen 
of the United States. The evidence before this committee establishes 
that Earl Godfrey Schweizer, now a commander in the U.S. Navy, 
advised him to surrender in this manner because his superiors felt 
that the Japanese would release the Filipinos after capture, and Mr. 
Garcia would be of more possible benefit to the American forces out- 
side of the prison. 

Mr. Garcia was held as a prisoner of war from May 6, 1942, through 
August 5, 1942, according to the records of the Foreign Claims Settle- 
ment Commission. Mr. Garcia states that the last date may be 
correct, but when the Japanese released him in 1942 he was too sick 
to note the actual date. He was actually free of Japanese surveillance 
for only a short period, for after about a month and a half he was again 
taken into custody by the Japanese in Manila and taken to Fort 
Santiago. Apparently the Japanese had found that Mr. Garcia was 
a U.S. citizen, and he was beaten for concealing that citizenship. 
From then on Mr. Garcia was kept under Japanese control. 

When Mr. Garcia passed the examination to be licensed as a 
mechanical plant engineer in Manila he had himself registered as an 
American citizen. This occurred on June 23, 1941. This was the 
fact which had come to the attention of the Japanese military authori- 
ties. Since Mr. Garcia was an operating diesel engineer he was put 
to work in a factory, formerly owned by Procter & Gamble, and kept 
under Japanese control at that work against his will from approxi- 
mately October of 1942 to early in January of 1945. An affidavit has 
been filed with this committee which was executed by one Frank J. 
Crame, of Long Beach, Calif., who was in Manila during the war. 
He gives the following account of his meeting with Mr. Garcia in 1943: 


* * * in 1943 I met Cesar Garcia wearing the prisoner- 
of-war armband as prescribed by the Jananese Army on 
prisoners on outside assignment, and during our conversa- 
tion he told me that he was working at the old Procter «& 
Gamble soap factory and known before the Japanese occupa- 
tion as the Philippine Manufacturing Co., and taken over by 
the Japanese Army as an enemy property, he also told me 
that he was allowed once a week 2 hours’ liberty to visit his 
family. 

Mr. Garcia’s total period of imprisonment was initially confirmed 
by the Department of the Navy to have been from May 6, 1942, to 
March 9, 1945, in connection with Mr. Garcia’s claim for $1 per diem 
compensation under the War Claims Act of 1948. The War Claims 
Commission fixed the dates for the purpose of the award as extending 
from May 6, 1942, to January 10, 1945, and totaling 981 days. An 
award for $981 was paid Mr. Garcia on July 17, 1951. In connection 
with Mr. Garcia’s claim for additional benefits, the Commission de- 
termined that only his actual confinement as a prisoner of war from 
May 6, 1942, to August 5, 1942, was to be taken as a basis for benefits. 
The result of this was that it was ruled that there had been an over- 
payment of $751. 
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The committee has carefully considered the circumstances of this 
case and has concluded that Mr. Garcia should be relieved of the 
liability to refund the amount stated in H.R. 4985. Accordingly 
this committee recommends that the bill be considered eee 

The report of the Foreign Claims Settlement Commission which 
makes no comment as to the merits of the bill, and the adverse report 
of the General Accounting Office are as follows: 


Foreign Ciaims SETTLEMENT COMMISSION 
or THE UNITED STATES, 
Washington, D.C.,. February 6, 1958: 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Ce.ter: This refers further to your request for the 
views of this Commission on the bill, H.R. 4985, entitled, “A bill 
for the relief of Cesar Garcia.” This bill is related to the bill, H.R. 
1506, also for the relief of Cesar Garcia and upon which the views of 
this Commission have also been requested. Both bills would, if 
enacted, relieve Mr. Garcia of his liability to the Government of the 
United States on account of an overpayment of $751 made to him 
under an award by this Commission’s predecessor, the War Claims 
Commission on his claim for prisoner-of-war compensation under 
section 6 of the War Claims Act of 1948, as amended. 

The Commission has been advised that H.R. 4985 was intended, 
by the author of both the bills, Hon. Cecil R. King, to supersede 
H.R. 1506. This report, therefore, will be made only on the bill, 
H.R. 4985. 

The overpayment to Mr. Garcia occurred as a result of an incorrect 
certification from the Department of the Navy as to the actual 
number of days Mr. Garcia was held as a prisoner of war. He filed 
his claim for $1 per diem compensation under section 6 of the act 
giving May 6, 1942, as the date of capture at Corregidor and the date 
of his release to Philippine authorities as November 10, 1942. He 
stated that from December 15, 1942, to January 10, 1945, he was 
employed by the Japanese operators of a powerplant on Corregidor 
and although not interned was in fact a virtual prisoner and under 
their constant surveillance until his escape on January 10, 1945. He 
reported back to the Navy on March 9, 1945. 

he total period of imprisonment as initially confirmed by the 
Department of the Navy was from May 6, 1942, to March 9, 1945. 
The dates of imprisonment for purposes of an award were fixed by the 
Commission at May 6, 1942, to January 10, 1945, a total of 981 days 
compensable at $1 per day for a total of $981. An award for this 
amount was paid to him July 17, 1951. 

Subsequently, with the passage of Public Law 303, approved April 
9, 1952, additional per diem prisoner-of-war compensation was author- 
ized at the rate of $1.50 a day. Mr. Garcia accordingly filed a second 
claim November 3, 1952. In the processing of his second claim it de- 
veloped that his actual confinement as a prisoner of war extended only 
from’ May 6, 1942, to August 5, 1942, or a total of 92 days. The 
Navy Department confirmed this in a second certification and an 
award was entered in his favor at the rate of $1.50 per day for a total 
of $138. Obviously, the first award was excessive by $889 resulting 
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in payment of the second award by way of a set-off leaving an over- 
payment to Mr. Garcia of $751. 

his overpayment is clearly a legitimate debt to the Government 
of the United States. The enactment of H.R. 4985 would direct the 
Comptroller General, whose duty it is to effect payment of such debts 
to credit Mr. Garcia’s account to the extent of $751, the amount he 
owes thereby relieving him of any further responsibility for its pay- 
ment. 

The enactment of H.R. 4985 would in no way involve the opera- 
tions or functions of this Commission and for that reason the Com- 
mission takes no position as to the merits of the bill. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the presentation of this report to your com- 
mittee. 

Sincerely yours, 
Watney GILuittaNnp, Chairman. 





CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, D.C., March 7, 1957. 
Hon. Emanuet CrLLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Your letter of February 21, 1957, requests a 
report on H.R. 4985, 85th Congress, which would relieve Cesar Garcia, 
Wilmington, Calif., of the obligation of refunding to the United States 
an overpayment of compensation paid to him as a prisoner of war for 
the period August 6, 1942, to January 10, 1945. 

Our records show that under date of March 25, 1955, the Foreign 
Claims Settlement Commission of the United States reported Mr. 
Garcia’s indebtedness to us as uncollectible with the advice that: 

“Compensation under section 6(d) of the War Claims Act of 1948, 
as amended, is payable to members of the Armed Forces of the United 
States, who were captured subsequent to December 7, 1941, held as 
pevinnete of war by a government with which the United States has 

een at war subsequent to said date, and who were not furnished the 
quality or quantity of food to which they were entitled as prisoners 
of war under the terms of the Geneva Convention of July 27, 1929. 
This compensation is payable at the rate of $1 for each day that a 
os of war was not furnished with a sufficient quality or quantity 
of food. 

“Compensation under section 6(d) of the War Claims Act of 1948, 
as amended, is payable to such former prisoners of war who were 
subjected to forced labor or other inhumane treatment for each day 
that they were held as prisoners of war contrary to the provisions of 
the Geneva Convention of July 27, 1929. This compensation is pay- 
able at the rate of $1.50 for each day that a prisoner suffered such 
treatment. 

“Cesar Garcia filed an application for the compensation authorized 
under section 6(b) of the act on January 31, 1950, alleging therein 
that he was a member of the Armed Forces of the United | States and 
was held as a prisoner of war by the Imperial Japanese forces from 
May 6, 1942, to January 10, 1945. The claim was adjudicated, an 
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award in the amount of $981 was approved and a check in payment 
thereof was mailed to the claimant on July 17, 1951. Through an 
administrative error, this award contained an overpayment in the 
amount of $889, since the official Army records disclose that the 
claimant was held in the custody of the detaining enemy forces only 
from May 6, 1942, to August 5, 1942. Subsequently, the claimant 
filed a claim for additional benefits under section 6(d) for inhumane 
treatment and/or forced labor. A determination was made showing 
the claimant eligibility to these additional benefits in the amount 
of $138. However, because of the previous overpayment, a deduction 
of this amount was made leaving as a balance the sum of $751. 

“Accordingly, on July 26, 1954, the Commission informed Mr. 
Garcia of this error and afforded him an opportunity to arrange for 
repayment of this overage. A reminder was sent to Mr. Garcia on 
August 16, 1954. The claimant appealed on September 3, 1954, at 
which time the previous determination was upheld by the appeals 
board. Because of the apparent uncertainty regarding payment by 
the claimant, this case is being referred to you for appropriate action.” 

In correspondence with us Mr. Garcia has expressed the opinion 
that he was in a status entitling him to the payments received for the 
period August 6, 1942, to January 10, 1945, and has stated that he is 
attempting to substantiate his claim. Section 11 of the War Claims 
Act of 1948 makes provision for a hearing in disputed cases and pro- 
vides that the decisions of the Commission are final and conclusive 
on all questions of law and fact and are not subject to review by any 
official of the United States or by any court. 

We have no information concerning this case other than that 
indicated above. Generally we do not view with favor legislation 
which grants preferential treatment to a single individual unless 
equities are apparent such as would justify the enactment of a private 
bill for the debtor’s relief. On the basis of the record before us, we 
do not recommend favorable consideration of the bill. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


O 
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Mr. Donouug, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1546] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1546) for the relief of Georg Gahn and Margarete Gahn, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
assed the House in the 85th Congress, but no action taken by the 
enate. 

The facts will be found fully set forth in House Report 244, 85th 
Congress, lst session, which is appended hereto and made a part of 
this report. Therefore, your committee concurs in the prior recom- 
mendation. 


[H. Rept. 244, 85th Cong., 2d sess.] 


The purpose of the proposed legislation is to authorize and direct 
the alien property custodian to pay to Georg Gahn $6,537.07 and 
to Margarete Gahn $6,537.80, such amounts representing the dis- 
tributive share of Georg Gahn and Margarete Gahn under the will 
of their deceased sister, Lena Steeger, who died in Massachusetts on 
August 9, 1944. 

STATEMENT OF FACTS 


The estate was probated in the probate court of Essex County, 
Mass., and both heiis were residents and citizens of Germany. The 
Office of Alien Property vested all interest and claims of the petitioners 
in the estate of Lena Steeger, and on May 1, 1947, the executor of 
the estate, in compliance with the vesting order, paid the Office of 
Alien Property the amounts referred to in this bill. 
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The position of the Attorney General’s Office seems to be that 
inasmuch as both heirs were residents of Germany and were allied 
with the Hitler organization that they cannot recover their property. 
A certificate appears in the file, certifying that Georg Gahn was born 
in Germany in 1872 and has resided there ever since; that he joined 
the National Socialist Germany Working Party in 1935 because he 
could not obtain work without doing so. He was not voluntarily a 
member of this enemy party. If he had been in a position where he 
could state that he was oppressed by the same enemy which was our 
enemy, there would have been no question about his right to recover 
his own property. Is it not oppression for our enemy to say to any 
worker in the enemy country, ‘You cannot work—you cannot earn 
your bread, unless you join this workers’ party”? 

The Attorney General, as usual, 1s afraid of precedent. What is 
he afraid of? The Government has the money. It was money which 
belonged to these petitioners, and if it 1s given back, has the United 
States lost anything? The Attorney General suggests that there 
might be many more such cases. Well, let there be more such cases. 
If the recipients of property left to them from relatives in this coun- 
try have had a connection with the enemy which was only a forced 
relation, and no fault of their own, ought not this Government to hand 
back to innocent people what rightfully belongs to them? There 
were thousands of innocent people in Germany who were forced to 
join this party—all resistance to the orders of the Fuehrer was crushed, 
and special police hovered over the inhabitants to report the first 
objection to the system and to hunt down German citizens who had 
expressed any opposition. If sent to concentration camps it meant 
their end, and knowing this we probably would have joined their 
party, and so would anyone else. Are we not in a position to do 
equity in this case and see that justice is obtained? Must all German 
citizens suffer, regardless of whether or not they are guilty of any 
wrongdoing against the United States? This country never had any 
trouble with the German people. They have proved time and again 
that in this country they inva become industrious, God-fearing, and 
loyal to our institutions. Our trouble with Germany was with their 
leaders, and under past German Governments the people have had 
no chance to assert their independence and are compelled to live with 
the temporary leaders, under such restrictions as those leaders may 
impose. The new German Republic is a democracy where the people 
are free to express themselves, but we are now dealing with a period 
in German history where there was no democracy and no government 
except the will of a dictator. 

e should do justice to these people, and the committee therefore 
recommends the passage of this bill, regardless of precedent. There 
can be no fear of precedent when we are doing the right, the just, and 
the equitable thing, and especially so when we are merely asked to 
give back property that legally belongs to these German citizens. 
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DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATrorney GENERAL, 
Washington, D.U., January 25, 1954. 
Hon. Cuauncey W. Reep, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice relative to the bill (H.R. 3820) 
for the relief of Georg Gahn and Margarete Gahn. 

The bill would require the Office of Alien Property to pay to Georg 
Gahn and Margarete Gahn the amounts of $6,537.07 and $6,537.08 
respectively. ‘These amounts were received by the alien property 
custodian as the distributive shares of these individuals in the estate 
of Lena Steeger, deceased. 

Lena Steeger died August 9, 1944, in Lawrence, Mass., leaving a 
will which was probated in the probate court of Essex County, Mass. 
By her will she left all her property in equal shares to her brother, 
Georg Gahn, and her sister, Margarete Gahn, both residents of 
Germany. By Vesting Order 8609, dated March 31, 1947, the Office 
of Alien Property vested all right, title, interest, and claim of Georg 
Gahn and Margarete Gahn in and to the estate of Lena Steeger, 
deceased. On May 1, 1947, the executor of the estate, in compliance 
with the vesting order, paid to the Office of Alien Property the 
amounts referred to in the bill. 

On May 22, 1950, the Office of Alien Property received a claim 
executed by Margarete Gahn in Germany on April 4, 1950. The 
claim, which sought the return of the vested funds representing her 
distributive share in the decedent’s estate, disclosed that she had been 
a citizen and resident of Germany since birth. The claim also con- 
tained a statement that she was not affected by the provisions of 
section 32 of the Trading With the Enemy Act which permit returns 
to persons who have suffered enemy oppression (see 50 U.S.C. App. 
32(a)(2) (C) and (D)). Furthermore, the claim was filed after the 
2-year period of limitation set forth in section 33 of the Trading With 
the Enemy Act. For these reasons the claim was invalid on its face 
and was dismissed by an order of a hearing examiner of the Office of 
Alien Property dated February 21, 1951. 

Although Georg Gahn did not file a claim with the Office of Alien 
Property, he submitted information which disclosed that he too is 
ineligible for return of his vested funds because of his German citizen- 
ship and residence and his freedom from enemy oppression. It is now 
too late for him to file a timely claim. 

Under existing law claimants are ineligible for the return of their 
former property and the enactment of this bill would accord to 
them a preference over several thousand other enemy nationals whose 
property was similarly vested by the United States under the pro- 
visions of the Trading With the Enemy Act, as amended, and who 
are similarly ineligible for return of such property. 
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There appears to be no basis for singling out these claimants for 
preferential treatment. To do so would establish a most undesirable 
precedent and invite a request for enactment of a substantial number 
of similar bills. Accordingly, the Department of Justice is unable to 
recommend enactment of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 


Sincerely, 
Wituram P. Roaers, 


Deputy Attorney General, 


[Translation (German) ] 


Tue Liprary or ConGcRrEss, 
Washington 25, D.C., March 8, 1954. 


CERTIFICATE 


This is to certify that Mr. Georg Gahn, born on October 27, 1872, 
residing at Baiergruen, House No. 12, had to join the former National 
Socialist German Workers’ Party in 1935 at the time to obtain the job 
of street guard [street cleaner?]. 


Municipal Council: 
W. Gunn, 


Mayor, Municipality of Baiergruen, 13a Post Schauenstein, 
Rural District of Naila, Germany. 


Translated by Elizabeth Hanunian, March 25, 1954. 
O 
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Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1600] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1600) for the relief of Francis M. Haischer, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action taken by 
the Senate before final adjournment. The facts will be found fully 
set forth in House Report No. 2093, 85th Congress, 2d session, which 
is appended hereto and made a part of this report. Therefore, your 
committee concur in the prior recommendation. 


{[H. Rept. 2093, 85th Cong.] 


The purpose of the proposed legislation is to relieve Francis M. 
Haischer of all liability to refund to the United States the sum of 
$2,037.72. Such sum represents overpayment of retired pay which 
was paid by the Department of the Navy which he received in good 
faith. 

STATEMENT OF FACTS 


The report from the Comptroller General of the United States, 
addressed to the chairman dated February 5, 1958, gives in detail the 
history of this proposed legislation, and has no objection to the enact- 
ment of this bill. Report from the Department of the Navy dated 
April 25, 1958, also gives its views on the bill. 

It appears that Mr. Haischer received this retirement pay in good 
faith and the Comptroller gives good and sufficient reasons for the 
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enactment of this legislation. A letter dated February 6, 1958, from 
the US. attorney, Syracuse, N.Y., states it would be indeed a hard- 
ship on Mr. Haischer to be required to pay this sum. Also in the 
file is a letter from the Albany County veterans’ service officer stat- 
ing that this man is a totally disabled combat veteran and was ad- 
mitted to the Hudson River State Hospital at Poughkeepsie, N.Y., 
leaving behind a dependent wife and four small dependent children. 

Your committee, after reviewing all the evidence in the file, is of the 
opinion that he should be relieved of the liability to repay the over- 
ayment and relieve from his mind the alleged obligation. There- 
ore, your committee recommends favorable consideration be given 
the bill. Your committee disagrees with the recommendation of the 
Department of the Navy and concur in the recommendation of the 
Comptroller General. 


ComprroLLeER GENERAL OF THE UNITED Srarss, 
Washington, D.C., February 5, 1958, 
Hon. EMANuEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuatrman: Your letter of January 27, 1958, requests 
our report on H.R. 10263, 85th Congress, which proposes relief for 
Francis M. Haischer from an indebtedness of $2,037.72, representing 
retired pay received by him in good faith from the Department of 
the Navy. 

Mr. Haischer’s indebtness was reported to the General Accounting 
Office by the Department of the Navy for collection and on his failure 
to respond to requests for repayment was referred by our Office to the 
Department of Justice for appropriate legal proceedings. The case 
now is pending in that Department. 

The records before our Office show that the beneficiary of the bill 
was retired from active service with the Navy e‘ective April 23, 1951, 
and received retired pay at the monthly rate of $55.13 for the period 
May 1, 1951, through April 30, 1952, and at a rate of $57.54 for the 
period May 1, 1952, through April 30, 1954, aggregating $2,037.72. 

On February 3, 1955, the Judge Advocate General of the Navy 
canceled the retirement action of April 23, 1951, and directed that the 
beneficiary be discharged from the naval service for physical disability 
retroactively effective to May 1, 1951, without the benefits provided 
by title IV of the Career Compensation Act of 1949, as amended. 
This action would invalidate the retirement payments made. 

We do not have before us official information as to the basis for 
the action taken by the Judge Advocate General. However, informa- 
tion received informally indicates that the action was initiated be- 
cause of the failure of Mr. Haischer to certify in his medical history 
that he was subject to epileptic fits—the disability leading to his 
retirement—prior to entering the naval service in 1950. We have no 
knowledge of evidence upon which the Department of the Navy 
relied in establishing the prior existence of this disability. In that 
regard the Department’s report on the bill, which we understand is 
in course of preparation, presumably will disclose the basis for the 
Judge Advocate General’s action. 

In our decision reported in 31st Comptroller General Decisions 
page 296, the applicable law is discussed. The general rule is that 
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where proper officials of the military department concerned have 
Asterrnitied that an officer or enlisted man is entitled to retirement 
and retired pay because of service-connected disability, such action 
is a final order and cannot be reopened except upon a showing of 
fraud, substantial new evidence, mistake in Na or mathematical 
calculation. 

Therefore, unless the Department of the Navy establishes that Mr. 
Haischer received retired pay under such a degree of bad faith as to 
warrant recovery of the payments made, we have no objection to the 
enactment of H.R. 10263 into law. 

Sincerely yours, 
JosePpH CAMPBELL, 
Comptroller General of the United States. 


DEPARTMENT OF THE Navy, 
Orrick oF THE SECRETARY, 
Washington, D.C., April 25; 1058. 
Hon. Emanvet CrE.ier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr, CuHarrMan: Reference is made to your letter of 
January 27, 1958, to the Secretary of the Navy requesting comment 
on H.R. 10263, a bill for the relief of Francis M. Haischer. 

The purpose of H.R. 10263 is to authorize and direct the Comp- 
troller General of the United States to credit the account of Francis 
M. Haischer, of Albany, N.Y., in the amount of $2,037.72. ‘This 
stated sum presumably represents the amount of retired pay errone- 
ously paid to Mr. Francis Haischer by the Department of the Navy. 
Thus, the essential purpose of the bill is to waive the Government’s 
right to reimbursement by Haischer in the cited amount. 

Mr. Haischer enlisted in the Naval Reserve on December 15, 1942, 
for a period of 2 years and was called to active duty in February 1943. 
He was released from active duty and honorably discharged from the 
Naval Reserve on November 10, 1945. He reenlisted in the Naval 
Reserve on February 17, 1947 for a period of 4 years and was called 
to active duty on August 15, 1950. On September 12, 1950, he was 
admitted to the naval hospital, St. Albans, Long Island, N.Y., 
following a generalized convulsive seizure associated with unconscious- 
ness. Similar seizures occurred on September 14, November 3, and 
December 31, 1950. His disability was diagnosed as grand mal 
epilepsy. Medical records disclose that he advised the attending 
medical officer that prior to September 12, 1950, he had experienced 
no convulsions, fainting spells, paralysis, anasthesia, parasthesia, 
ataxia, nausea, vomiting, or eye disorders. On standard form 89 
dated August 15, 1950, executed upon his recall to active service, he 
indicated that he had never suffered from dizziness, fainting spells, 
epilepsy, or fits, and that he had not consulted or been treated by a 
parece within the past 5 years. On March 15, 1951, he appeared 

efore the physical evaluation board at the naval hospital, St. Albans. 
The board made recommended findings, among others, to the effect 
that Mr. Haischer’s disability was incurred during his current period 
of active service. On April 23, 1951, the Secretary of the Navy 
approved the recommended findings of the board and on May 1, 
1951, Mr. Haischer was permanently retired for physical disability, 
grand mal epilepsy, rated at 30 percent disabling. 
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On January 6, 1954, the Veterans’ Administration notified the Chief 
of Naval Personnel that in October 1949 Mr. Haischer had filed a 
disability compensation claim with the Veterans’ Administration in 
which he alleged that since his release from active service in 1945 he 
had suffered from “very nervous spells” during which he lost con- 
sciousness, and had been experiencing convulsive seizures approxi- 
mately every 3 months. He stated that he had been under the care 
of a civilian physician, Dr. William Feltman, of Albany, since June 
1948, and listed the names of persons who had observed him in fainting 
spells and seizures. Veterans’ Administration records indicated that 

r. Feltman stated that Mr. Haischer had convulsive seizures in June 
and August 1948, that he had three subsequent seizures of convulsive 
type involving all extremities, with frothing at the mouth and tongue 
biting, and that an electroencephalogram on September 1, 1948, was 
compatible with convulsive state. The Veterans’ Administration 
disapproved Mr. Haischer’s application for hospitalization. 

On May 26, 1954, in view of the foregoing information, the Secretary 
of the Navy directed that all payments of disability retirement pay to 
Mr. Haischer be suspended, and that he be given an opportunity to 
appear before a new physical evaluation board if he so desired. Mr. 
Haischer, at his own request, appeared before a physical evaluation 
board at the naval hospital, St. Albans, on July 29, 1954. He was 
represented by naval counsel. The evidence presented to the board 
established that certain conduct of Mr. Haischer which resulted in his 
retirement on May 1, 1951, was fraudulent, in that he falsely repre- 
sented at the time of his recall to active duty and later at the naval 
hospital that he had not, prior to his return to active duty, experienced 
the symptoms which led to his hospitalization. Had Mr. Haischer 
disclosed his full medical history, revealing that his disability was 
incurred before he returned to active duty in 1950 and did not there- 
fore meet the criteria for benefits under title IV of the Career Com- 
pensation Act, he would have been discharged from the naval service 
without such benefits. Accordingly, the Secretary of the Navy, after 
consideration of the record of proceedings of the physical evaluation 
board before which Mr. Haischer appeared on July 29, 1954, set aside 
his previous action of April 23, 1951 (wherein it was directed that 
Mr. Haischer be retired) and corrected such previous action to show 
that it was directed that he be discharged from the naval service 
for physical disability effective May 1, 1951, without the benefits of 
title [V of the Career Compensation Act of 1949. Mr. Haischer was 
accordingly discharged on February 28, 1955, effective retroactively 
to May 1, 1951, without entitlement to benefits. 

In view of Mr. Haischer’s own misrepresentation of the facts in his 
case and for the reasons indicated in the preceding paragraphs there 
appears to be no justification for the relief requested by Mr. Haischer 
and therefore the Department of the Navy is opposed to the enact- 
ment of H.R. 10263. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H.R. 10263 to the Congress. 

Sincerely yours, 
R. Y. McEtroy, 
Captain, U.S. Navy, 
Deputy Director, Legislative Liaison 
(For the Secretary of the Navy). 


O 
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Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany H.R. 1601] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1601) for the relief of Thomas A. Howe, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 9, following the comma, insert “and under chapter 2 
of the Internal Revenue Code of 1954”. 

An identical bill passed the House in the 85th Congress, but no 
action was taken by the Senate prior to the adjournment of that 
Congress. The facts concerning the claim are outlined in House 
Report No. 2404 of the 85th Congress, which is as follows: 


{[H. Rept. 2404, 85th Cong., 2d sess.| 
PURPOSE 


The purpose of the proposed legislation is to provide that in the 
computation of the primary insurance amount of Thomas A. Howe, of 
Atlanta, Tex., and in determining his liability for social security taxes 
under the Internal Revenue Code, he shall be deemed to have had 
self-employment income of $3,600 for the year 1954 and $4,200 for 
the year 1955. 

STATEMENT 


In 1954 Mr. Thomas A. Howe agreed with his son and partner in 
the Atlanta Bottling Works as to the amount of salary and profit he 
would be entitled to from the business. His son, L. A. Howe, was in 
ill health and had other business to attend to which resulted in his not 
being able to devote full time to the Atlanta Bottling Works. Under 
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these circumstances they agreed that Mr. Thomas A. Howe would 
draw $3,600 for his services with an additional 50 percent of the net 
profit being paid him over that salary. In the year 1954 the business 
showed a net profit of $27.38 over that salary. 

In 1955, the agreement was modified to provide that Thomas A. 
Howe would be paid a salary of $4,200 for his services with the same 
50 percent allowance for the profit over that amount. In that year 
the business showed a profit of $239.15 over the $4,200 salary figure. 

In 1954 and 1955, Mr. Thomas A. Howe did not draw the full amount 
of his earnings out of the business, and actually drew only $100 a 
month with the balance merely credited to his account and the balance 
left in the business. He did this to make available to the business as 
much capital as possible. Subsequently when Mr. Howe applied for 
social security benefits he stated that he had actually drawn the $1,200 
a year. However, it appears that on that basis his social security was 
taken to be based on that figure rather than on his actual earnings 
from the partnership. 

In requesting relief in this instance, Mr. Howe has directed the atten- 
tion of the committee to the following language in section 1402(a) of 
title 26 of the United States Code: 


1402. Definitions. 


(a) Ner Earnings From Sex ¥-EmpLoyMENnt.—The term 
“net earnings from self-employment” means the gross income 
derived by an individual from any trade or business carried 
on by such individual, less the deductions allowed by this 
subtitle which are attributable to such trade or business plus 
his distributive share (whether or not distributed) of income 
or loss described in section 702(a)(9) from any trade or busi- 
ness carried on by a partnership of which he is a member; 
* * * (section 1402(a) of the Internal Revenue Code of 
1954). 


It appears that Mr. Howe relied on the fact that his social security 
would be based on the undistributed income credited to his account 
instead of the amounts he actually drew out during the 2 years con- 
cerned. H.R. 6489 would provide for a computation on the basis of 
the income credited to him during those years. The committee has 
determined that the circumstances of this matter are such that Mr. 
Howe should be accorded legislative relief. Accordingly, this com- 
mittee recommends that the bill, as amended to conform to the recom- 
mendations of the committee, be considered favorably. 

The adverse reports of the Department of Health, Education, and 
Welfare and the Treasury Department are as follows: 


DEPARTMENT OF Heattu, EpucaTIon, AND WELFARE, 
Washington, D.C., September 16, 1957. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CuairMan: This letter is in response to your request of 
August 1, 1957, for a report on H.R. 6489, a bill for the relief of 
Thomas A. Howe. 

The bill provides “that in computing the primary insurance amount 
of Thomas A. Howe, of Atlanta, Tex., * * * for purposes of title II 
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of the Social Security Act (and in determining the amount of his 
liability for taxes under subchapter E of chapter 1 of the Internal 
Revenue Code of 1939 and chapter 21 of the Internal Revenue Code 
of 1954), the said Thomas A. Howe shall be deemed to have had 
self-employment income of $3,600 for the year 1954 and $4,200 for 
the year 1955.” 

As computed under applicable provisions of existing law, Mr. Howe 
had self-employment income for social security purposes of $1,200 for 
each of his taxable years 1954 and 1955. On the basis of these 
earnings, Mr. Howe was awarded a monthly old-age insurance benefit 
of $55 and Mrs. Howe was awarded a wife’s insurance benefit of $27.50 
a month. If this bill were enacted these benefits would be increased 
to $103.50 and $51.80, respectively, to reflect the deemed net earnings 
from self-employment authorized under the bill. 

Enactment of H.R. 6489 would be inconsistent’ with the principle 
that the amount of benefits payable under the old-age and survivors 
insurance program are related to earnings in work covered under the 
program. Moreover, it would give Mr. and Mrs. Howe an advantage 
under the old-age and survivors insurance program which is denied 
others. We believe that, as stated by the President in his veto 
message on H.R. 1334, 83d Congress (H. Doc. No. 177), special 
legislation of this nature would be ‘undesirable and contrary to 
sound principles of equity and justice.” 

For these reasons, we recommend against enactment of this bill. 

Sincerely yours, 
Joun A. Perkins, Acting Secretary. 





TrEASURY DRPARTMENT, 
Washington, September 17, 1957. 
Hon. EmMAanvet CELLErR, 
Chairman, Committee on the Judicisry, 
House of Representatives, Washington, D.C. 

My Drar Mr. Cuatrman: This is in response to your request of 
April 1, 1957, for the views of the Treasury Department concerning 
H.R. 6489 (85th Cong., Ist sess.), entitled ‘“‘A bill for the relief of 
Thomas A. Howe.” 

The bill, if enacted, would provide that Thomas A. Howe, of Atlanta, 
Tex., shall be deemed to have had self-employment income of $3,600 
for the year 1954, and $4,200 for the year 1955, for the purpose of 
computing the primary insurance amount of Mr. Howe under title IT 
of the Social Security Act and for the purpose of determining Mr. 
— liability for social security taxes under the Internal Revenue 

ode, 

The self-employment tax provisions relating to both the taxable 
years involved are contained in chapter 2 of the Internal Revenue Code 
of 1954, and it is not clear what purpose, if any, is served by the refer- 
ence in the bill to subchapter E of chapter 1 of the Internal Revenue 
Code of 1939 (relating to tax on self-employment income), or to 
chapter 21 of the Internal Revenue Code of 1954 (relating to taxes 
under the Federal Insurance Contributions Act). 
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H.R. 6489, if enacted, would provide by law, which would not be 
subject to audit, that Mr. Howe had self-employment income in the 
specified amounts for the years in question. The Treasury Depart- 
ment does not believe this desirable since the determination of self- 
employment income should be based upon the actual facts of each case. 

For the foregoing reasons, this Department is not in favor of the 
enactment of this bill. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Sincerely yours, 
Dan TxHroop Smita, 
Deputy to the Secretary. 
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Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1605] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1605) for the relief of Harry F. Lindall, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

A similar bill was favorably reported by the committee and passed 
the House during the 85th Congress, but amended in the Senate and 
they did not appoint conferees, therefore no final action was taken 
before adjournment. 


[H. Rept. 1518, 85th Cong., 2d sess.] 


The purpose of the proposed legislation is to pay the sum of $2,273 
to Harry F. Lindall as reimbursement of medical, hospital, and other 
expenses incurred by him in connection with the treatment of a re- 
curring fungus infection of his hands and feet, beginning in May 1946, 
which necessitated his disability retirement under the Civil Service 
Retirement Act of May 29, 1930, from the civilian service of the 
Department of the Navy. 


STATEMENT OF FACTS 


Mr. Lindall was a civilian employee of the Navy. In May 1946, he 
was required, as apparently the only person who had proper security 
clearance, to clean off classified equipment which had been shipped from 
the South Pacific with a fungus sort of green mold. Shortly there- 
after he began to develop blisters on his feet, apparently because 
some of the fungus had fallen into his shoes. Since that time he has 
had recurring attacks; he has been in and out of hospitals. He is at 
present drawing compensation. However, his expenses incident to 
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the disability have been enormous. He has submitted to the commit- 
tee total expenditures of $2,273 for treatment for this disability. 

Under date of July 12, 1957, an adverse report was received by 
the committee from the Department of Labor. In essence, the 
Department objected to the bill on the grounds that Mr. Lindall’s 
disability was not occupational. This seems to be unfair, in view 
of the fact that he was separated from Government employment at 
Puget Sound Naval Shipyard as totally disabled and awarded full 
compensation based on his admittedly service-connected condition. 

Statements in the file from physicians indicate that he may never 
fully recover and treatment will be necessary for years to come. 
By erg your committee recommend favorable consideration of 
the bill. 

The author of the bill advises the committee that no attorney 
is involved. 





DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, June 12, 1957. 
Hon. EMAnvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear ConeressMAN CeELLER: This is in further response to your 
request for my comments on H.R. 2966, a bill for the relief of Harry 
F. Lindall. 

The bill would authorize the payment of $2,273 to Harry F. Lindall 
in full settlement of all claims against the United States for medical 
and other expenses incurred by him in connection with a recurring 
fungus infection of his hands and feet. 

The records of the Bureau of Employees’ Compensation of this 
Department show that Harry Lindall was a civilian employee of the 
Puget Sound Naval Shipyard, Bremerton, Wash., in June 1946, the 
time the infection is asserted to have appeared. The claimant alleges 
the infection was contracted as a result of handling equipment shipped 
from the South Pacific. This equipment was covered with a mold 
commonly found in that area. 

Mr. Lindall’s initial claim for compensation and notice of injury 
under the Federal Employees’ Compensation Act was dated October 
2, 1951, and received by the Bureau on November 13,1951. A formal 
claim for compensation for intermittent periods of disability between 
June 1946 and 1952 was rejected by the Bureau on the ground that it 
was barred by the 5-year time limitation of the act. Although there 
was for this reason no formal adjudication of the claim on its merits, 
the Bureau has been advised of facts which would be relevant in any 
such adjudication. It has been advised that no incidence of patho- 
pats fungus was determined in any of the numerous cultures made 

y the New York Naval Shipyard and the naval supply depot at 
Bayonne, N.J., of equipment and supplies of various types returned 
from the South Pacific. 

The claim presented for settlement by this bill arises out of an 
alleged occupational disability. Statutory provision has been made 
for the orderly adjudication of claims of this character under the 
Federal Employees’ Compensation Act. The legislative adjudica- 
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tion of this claim as proposed in this bill would create an undesirable 
precedent. For that reason and because the bill would provide pref- 
erential treatment of a single individual in a group of similarly situated 
persons, in respect of a claim which available evidence does not appear 
to support, I am opposed to its enactment. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
Jamrs T. O’ConNELL, 
Acting Secretary of Labor. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D.C., April 25, 1957. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuairMman: Reference is made to your letter of 
January 29, 1957, to the Secretary of the Navy requesting comment on 
H.R. 2966, a bill for the relief of Harry F. Lindall. 

The bill would authorize payment to Mr. Lindall of $2,273 in 
settlement and reimbursement for medical and other expenses incurred 
by Mr. Lindall in the treatment of a recurring fungus infection which 
necessitated his disability retirement from the civilian service of the 
Department of the Navy. 

The records of this Department indicate that Mr. Lindall was 
under treatment by his personal physician from 1946 until his retire- 
ment on June 30, 1955, for the infection referred to in the bill. It 
was the opinion of naval medical authorities during this period that 
there was no causal relationship between Mr. Lindall’s complaint and 
the work which he had been performing as a naval civilian emplovee. 
Following Mr. Lindall’s retirement, he suggested that his condition 
was occupational in origin. The matter was then submitted to the 
Bureau of Employees’ Compensation and was rejected by letter 
dated March 13, 1953, on the basis that the time for filing the claim 
had expired. Further applications for review of the case were denied 
by the Bureau of Employees’ Compensation on October 30, 1953, and 
May 26, 1955. 

While Mr, Lindall is a former civilian employee of the Navy, the 
Department of Labor (Bureau of Employees’ Compensation) has 
primary jurisdiction over matters of this nature and consequently, 
the Department of the Navy defers to the views of that Department 
regarding the merits of H.R. 2966. 

The Department of the Navy has been informed by the Bureau of 
the Budget that there would be no objection to the submission of the 
report on H.R. 2966 to the Congress. 

Sincerely yours, 
E. C. SrepHan, 
Rear Admiral, U.S. Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy) 


O 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H.R. 1611] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1611) for the relief of Olin Fred Rundlett, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action taken by 
the Senate before final adjournment. 

The facts will be found fully set forth in House Report No. 1914, 
85th Congress, second session, which is appended hereto and made a 
part of this report. Therefore, your committee concur in the prior 
recommendation. 


[H. Rept. 1914, 85th Cong., 2d sess.] 


The purpose of the proposed legislation is merely to waive sections 
15 to 20 of the Federal Employees’ Compensation Act in favor of Olin 
Fred Rundlett so that he may file his claim and be considered on its 
merits for alleged injuries to his eyes at the Frankford Arsenal, 
Philadelphia, Pa., in 1918. 

U.S. DEPARTMENT oF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, March 13, 1958. 
Hon. Emanvet CrELier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear ConcressMAN CeELuLeR: This is in further reply to your 
request for the comments of this Department on H.R. 10096, a bill 
for the relief of Olin Fred Rundlett. 
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This bill proposes to waive the time limitation of sections 15-20 
of the Federal Employees’ Compensation Act (39 Stat. 742, as 
amended) with respect to the filing of notice of injury and claim for 
compensation in favor of Olin Fred Rundlett, Roanoke, Va. No 
benefits except such medical and hospital expenses as may be deemed 
reimbursable, however, would accrue prior to the enactment of the bill. 

The case was first brought to the attention of the Bureau of Em- 
ployees’ Compensation of this Department through an inquiry re- 
ceived May 20, 1957, from a field representative of the Wage and 
Hour and Public Contracts Division of this Department. Inquiry 
was made to the Federal Records Center to ascertain whether there 
was a record of the employee and of an injury to him. 

The report of the records center showed a record of an Olin F. 
Rundlett, who was appointed on August 26, 1918, as a draftsman, at 
$2,300 per annum with the Frankford Arsenal and resigned on 
December 14, 1918, to take another position. His official personnel 
folder contains no record of medical examination, clinical report or 
record of injury during the period he was employed by the arsenal. 

The Bureau of Employees’ Compensation has no other official 
information concerning this case which is alleged to have occurred 
40 years ago. 

his Department does not favor the enactment of proposals which 
would provide preferential treatment for a single individual in a group 
of persons similarly situated. For this reason and in view of the 
40-year period which has elapsed since this alleged injury occurred, 
we are opposed to the enactment of H.R. 10096. 

The Bureau of the Budget advises that there is no objection to the 

submission of this report. 
Sincerely yours, 
James V. O’ConNELL, 
Under Secretary of Labor. 


O 
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to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1632] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1632) for the relief of Dean E. Fosmoe, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill passed the House in the 85th Congress, but no 
action was taken by the Senate prior to adjournment of that Congress. 
The facts relating to the claim are set forth in House Report No. 762 
of the 85th Congress which is as follows: 


{H. Rept. 762, 85th Cong., 1st sess.] 


This proposed legislation is that— 


notwithstanding the provisions of section 621 of the Na- 
tional Service Life Insurance Act of 1940, as amended 
(54 Stat. 1008, as amended), relating to the period within 
which applications may be made for insurance by individ- 
uals after separation from service, Dean E. Fosmoe (insur- 
ance number RS17647405) is hereby authorized to make 
application to the Veterans’ Administration for insurance 
under the National Service Life Insurance Act of 1940, as 
amended: Provided, That the application must be made 
within one hundred and twenty days of the enactment of 
this Act. The Administrator of Veterans’ Affairs shall con- 
sider such application as if it were made within the one 
hundred and twenty days following Dean E. Fosmoe’s 
separation from the service. 
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STATEMENT OF FACTS 


The facts are that Mr. Fosmoe, a marine, after serving for more than 
15 months in Korea was returned to the United States and ordered to 
Hastings, Nebr., for discharge. He was the only man discharged from 
the barracks on October 21, 1954, and the separation clerk on duty 
shook hands with him and bid him goodby. He was given no briefing 
and no instructions as to his rights and benefits as a veteran returning 
to civilian life. We all are aware of the eagerness of our young men 
to get home after a tour of duty overseas; to be with their families 
again; to renew acquaintances, and to rest from the vigors of military 
life, and this young man was no exception. 

However, he did join the Marine Reserves and at one of the meetings 
of the Reserves the subject of insurance came up, and it was then that 
Mr. Fosmoe learned that he could have reinstated his insurance 
policy. Upon learn ng this, he went immediately to the Veterans’ 
Administration regional office in Detroit, but because it was the 123d 
day after his discharge, instead of the 120th day, his request for rein- 
statement was refused. The interviewing officer did not consider it 
pertinent to make a memorandum of the visit. The request was 
denied because the 120-day limit had expired. 

Had the Veterans’ Administration sent Mr. Fosmoe a premium 
notice, or had the separation clerk at the time of his discharge given 
him the proper instructions, this bill would not be necessary. This 
young man served his country well, made a good record, and the 
country has a right to be pround of such service. In most instances 
men are discharged in groups and given complete instructions as to 
the rights and privileges accorded veterans. However, this veteran 
received no such instructions. This bill is only to give him a right 
to reinstate his insurance policy. It will be necessary that he tender 
2 monthly premiums and submission of evidence satisfactory to 
the Administrator of Veterans’ Affairs showing the veteran to be in 
good health. Therefore, your committee is of the opinion that he 
should be given this right, and recommend favorable consideration of 


the bill. 


Grosse Pointe, Micu., June 22, 1957. 
Re national life insurance claim No. 18735478, RS-17647405. 


Hon. Louis C. Rasavr, 
House of Representatives, Washington, D.C. 

Dear Mr. Rasavt: With additional remarks concerning my appeal 
of July 25, 1955, to the Administrator of Veterans’ Affairs, a copy of 
which is attached hereto: 

As mentioned therein, I acknowledge my oversight of 3 days on the 
time limit of my insurance. However, had instructions been given 
me as I received my discharge October 21, 1954, or any briefing, even 
a verbal reminder (and it is the contention of at least two officers of 
the Marine Corps., Col. Karl K. Louther and Maj. Gen. R. H. 
Ridgely, Jr., that such was supposed to be regular procedure at 
Marine Barracks, Hastings, Nebr.), needless to say I would not have 
ae my insurance to lapse. Were it the policy of the Veterans’ 

ureau to send a premium notice, then at least a returning veteran 
would have had the courtesy of having it brought to his attention 
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and the option to either continue or discontinue coverage. After 
fifteen-and-a-fraction months spent in Korea, some part of which was 
spent in combat, it is not to be wondered the average man, young in 

ears and business experience, is only too thankful to have performed 
im military service, willingly, by enlisting, and faithfully, and glad 
to be back and eager to get started in the American way of life. 

However, I did make application the week following my discharge 
and became an active member of the Fifth Infantry Battalion, Marine 
Reserves, in Detroit. It was through this channel that the discussion 
of insurance came up and to my dismay I learned of the apparent 
lapse in time. The legal officer of the battalion advised me to quickly 
start action to see what could be done. 

In a letter of April 29, 1955 (addressed to you, Mr. Rabaut), Maj. 
R. H. Ridgely, Jr., USMC, advised that after having corresponded 
with the commanding officer, Marine Barracks, Hastings, Nebr., he 
was informed a new program had been set up in October 1954 whereby 
each separatee was counseled individually on veterans’ rights and 
benefits. This statement was, in a sense, refuted by Col. Karl K. 
Louther, USMC, in his letter of June 7, 1955 (to you, Mr. Rabaut), 
in that the new program (whatever that might have been) was not 
initiated until February 1955. Thus it would appear that even some 
uncertainty prevailed at Marine Barracks, Hastings, Nebr. October 
1954 was the month mentioned in which a change in manner of briefing 
separatees took place and then, as mentioned above, refuted and the 
time placed as February 1955. 

Therefore, I respectfully say to the members of the committee who 
will pass judgment on my appeal, does it seem just that I should be 
penalized for an oversight any more than those whose duty it was to 
see that proper counseling was given each separatee? 

On page 2, paragraph 2, of a letter from H. V. Higley, May 29, 
1957, directed to Hon. Emanuel Celler, chairman, Committee on the 
Judiciary, Mr. Higley indicates, and correctly, that I contacted the 
Veterans’ Administration in Detroit, December 8, 1954, regarding 
education or training benefits. ‘The matter of insurance did not come 
up during the visit; frankly, it did not even enter my mind. 

It is my hope that after the Honorable Emanuel Celler, chairman, 
and members of the Judiciary Committee have reviewed the facts of 
this particular case that they will see the justice in honoring and acting 
on bill H.R. 16638, introduced by Your Honor January 3, 1957. 

Most respectfully, 
Dean E. Fosmor. 





VETERANS’ ADMINISTRATION, 
Washington, D.C., May 29, 1957. 

Hon. EmManvet CELLeER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cetter: This has further reference to your request for 
a report by the Veterans’ Administration on H.R. 1663, 85th Con- 
gress, a bill for the relief of Dean E. Fosmoe, which provides as 
follows: 

“That, notwithstanding the provisions of section 621 of the National 
Service Life Insurance Act of 1940, as amended (54 Stat. 1008, as 
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amended), relating to the period within which applications may be 
made for insurance by individuals after separation from the service, 
Dean E. Fosmoe, of 893 Fisher Road, Grosse Pointe, Michigan (in- 
surance number RS17647405), is hereby authorized to make applica- 
tion to the Veterans’ Administration for insurance under the National 
Service Life Insurance Act of 1940, as amended: Provided, That the 
application must be made within one hundred and twenty days of the 
enactment of this Act. The Administrator of Veterans’ Affairs shall 
consider such application as if it were made within the one hundred 
and twenty days following Dean E. Fosmoe’s separation from the 
service.” 

The veteran, Dean E. Fosmoe, C-18735478, entered into active 
service in the Armed Forces of the United States on October 22, 1951, 
and was released from active duty on October 21, 1954. While in 
service and for 120 days thereafter, through February 18, 1955, he 
was under free indemnity coverage of $10,000 under the Servicemen’s 
Indemnity Act of 1951 (65 Stat. 33) as amended (38 U.S.C. 851-858). 

A copy of the report of separation from the Armed Forces of the 
United States, received by the veteran upon his release from active 
duty, bore information relating to postservice Government insurance, 
including instructions to see Veterans’ Administration pamphlet 9-3 
and to contact the nearest Veterans’ Administration office for infor- 
mation concerning Government life insurance. With reference to 
postservice national service life insurance issued under section 621 of 
the National Service Life Insurance Act of 1940 (38 U.S.C. 822), 
the mentioned Veterans’ Administration pamphlet 9-3, among other 
things, included advice of the requirement of an application in writing 
and the tender of premiums within 120 days after release from active 
duty (on or before February 18, 1955, in Mr. Fosmoe’s case). Since 
Mr. Fosmoe did not comply with this requirement of the law, the 
Veterans’ Administration has no authority to issue insurance to him 
under the mentioned section 621. 

Mr. Fosmoe has contended in substance that no information or 
briefing was given him concerning insurance when he was released 
from active duty, and that he was never counseled by any individual 
as to his rights and benefits as a veteran. Veterans’ Administration 
records indicate that on December 8, 1954, 48 days after his release 
from active duty, Mr. Fosmoe applied for education or training bene- 
fits under the Veteran’s Readjustment Assistance Act of 1952, indi- 
cating in his application that he did not wish to have educational or 
vocational counseling from the Veterans’ Administration before he 
decided on his program. With regard to national service life insurance, 
Mr. Fosmoe has acknowledged that while the subject was covered by 
the information given on the copy of the report of separation received 
by him, specific information was not given concerning the 120-day 
time limitation. Had Mr. Fosmoe either referred to the mentioned 

amphlet 9-3 or timely contacted a Veterans’ Administration office, 

e would have been advised of the time limitation and afforded such 
further advice or assistance as may have been necessary. His failure 
to do so is the primary reason he is not now eligible for national 
service life insurance. 

The effect of the bill, if enacted, would be to require the Adminis- 
trator of Veterans’ Affairs to consider an application for insurance 
under section 621 of the National Service Life Insurance Act of 1940, 
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filed by the veteran within 120 days after enactment, as having been 
filed within 120 days following the date of his release from active duty; 
and would result in the issuance of insurance effective February 19, 
1955 (the day following the 120-day period of free indemnity coverage 
under the Servicemen’s Indemnity Act of 1951). The veteran would 
be required to tender with his application at least one monthly pre- 
mium to place the insurance in force as of February 19, 1955, and 
additional premiums under one of the following alternatives, to place 
it currently in force under premium paying conditions: 

(1) Tender of two monthly premiums and submission of evidence 
satisfactory to the Administrator of Veterans’ Affairs showing the 
veteran to be in good health. 

(2) Tender of all premiums in arrears from March 19, 1955, with 
interest from the several due dates. 

If the intended effect of the bill is otherwise, appropriate amend- 
ment is indicated. 

By authorizing Mr. Fosmoe to make application for insurance under 
section 621 of the National Service Life Insurance Act of 1940, as 
amended, notwithstanding the 120-day time limitation within which 
application must be made, enactment would be discriminatory as to 
other persons in the same or similar circumstances, and might serve 
as a precedent for like treatment of similar cases. The Veterans’ 
Administration is not aware of any justification for singling out the 
case of Mr. Fosmoe for such preferential treatment. 

The attention of the committee is invited to the general bills H.R. 
920, H.R. 1275, and H.R. 2210, 85th Congress, pending before the 
House Committee on Veterans’ Affairs, each of which proposes, among 
other things, to provide a 1-year period from date of enactment within 
which otherwise eligible veterans may make application for national 
service life insurance under section 621 of the National Service Life 
Insurance Act of 1940, as amended. 

The Veterans’ Administration does not believe that private bills of 
the nature of H.R. 1663 should be enacted. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 
JoHN S. PATTERSON, 
Deputy Administrator 
(For and in the absence of H. V. Higley, Administrator), 


O 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1653] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1653) for the relief of Evelyn Albi, having considered the same, 
report favorably thereon without amendment and recommend. that 
the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House in the 85th Congress, but no action taken by the 
Senate. 

The facts will be found fully set forth in House Report 93, 85th 
Congress, 1st session, which is appended hereto and made a part of 
this report. Therefore, your committee concur in the prior recom- 
mendation. 


[H. Rept. No. 98, 85th Cong.] 


The purpose of the proposed legislation is to pay Evelyn Albi, of 
Denver, Colo., the sum of $500 in full settlement of all claims against 
the United States in connection with a $500 departure bond posted 
by Evelyn Albi in behalf of one Elvira Bortolin on November 17, 1952. 


STATEMENT 


On October 11, 1951, Elvira Bortolin, the cousin of Evelyn Albi, 
came to the United States from Italy and was admitted as a visitor for 
pleasure. The period of her stay was extended on several occasions. 
The last such extension expired on April 10, 1953, and was conditioned 
upon the posting of a $500 bond. That bond was executed by Evelyn 
Albi on November 17, 1952. Elvira Bortolin failed to depart within 
the specified time, and deportation proceedings were instituted. Sub- 
sequently a private bill was passed and approved adjusting Elvira 
Bortolin’s immigration status to that of a permanent resident. ‘That 
bill was approved on August 1, 1955, and became Private Law No. 
274 of the 84th Congress, Ist session. 

However, in addition to the fact that the Congress has passed upon 
the matter and found that Elvira Bortolin should be grante! perma- 
nent residence, this case involves equitable considerations which this 
committee feels make it only just to accord Evelyn Albi the relief 
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rovided for in the bill. It appears that Evelyn Albi and her husband, 

r. Piero Albi, made every effort to obtain the departure of Elvira 
Bartolin from the United States. They went to the extent of securing 
pe on an airline in order that she could leave the United States, 

owever, without the knowledge of Dr. and Mrs. Albi, Elvira Bartolin, 
after taking the — in Denver, got off the airplane in New York 
and did not actually leave the country. These facts are more fully 
set forth in the matter which has been appended to this report. 

On the basis of all the facts of this case the committee has concluded 
that Evelyn Albi should be accorded the relief provided for in the bill 
and accordingly this committee recommends that the bill be favorably 
considered. 

It has been demonstrated to the committee that substantial legal 
services have been rendered in connection with this claim and the bill 
therefore carries the customary attorney’s fee proviso. 


Denver, Coro., November 17, 1958. 
Re File No. A10065463, Elvira Bartolin. 


To Unirep States DePARTMENT OF JUSTICE, 
Immigration and Naturalization Service, New York, N. Y. 
(Attention of Hon. Edw. J. Shaughnessy, district director, 
New York district.) 


MOTION FOR RECONSIDERATION 


Comes now Evelyn Albi and moves this honorable Immigration and 
Naturalization Service that its decision in a letter dated September 
21, 1955, forfeiting the bond heretofore posted herein in the sum of 
$500 conditioned for the departure from the United States of Elvira 
Bartolin be reconsidered; that the order of forfeiture be vacated and 
set aside, and that the bond or the security for said bond be returned 
to the said Evelyn Albi and as grounds for said motion represents to 
this honorable Service as follows: 

1. That on November 17, 1952, the said Evelyn Albi, residing at 
711 Elizabeth Street, Denver, Colo., signed a bond conditioned for 
the departure of Elvira Bartolin, an alien temporarily admitted 
under the Immigration Act of 1924 as a tourist or visitor for business 
or pleasure, said bond being filed with the Immigration and Naturali- 
zation Service at Denver, Colo. 

2. That as security for said bond the said Evelyn Albi posted with 
said Immigration and Naturalization Service at Denver, Colo., a 
United States Treasury bond of 1967-72 series with coupons 14 to 
54, inclusive, attached, in the face value of $500, bearing interest at 
the rate of 2 percent, serial No. 183789K. 

3. That said bond was conditioned that said alien shall depart 
perreeneney from the United States without expense thereto upon 

er failure to comply with the conditions of her admission (or for 
the extension of the period of her admission) and in any event on or 
before May 15, 1953, or such subsequent date as may by proper 
order be fixed for extension of such date. 

4. That by order dated November 18. 1952. file No. V940712, 
Immigration and Naturalization Service. Denver, Colo., the temporary 
stay of Elvira Bartolin was extended to April 10, 1953. 
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5. That on January 16, 1953, there was introduced in the Congress 
of the United States S. 483, a bill for the relief of Miss Elvira Bartolin, 

roviding for the lawful admission in the United States of Elvira 
Bartolin as of October 11, 1951, said bill being introduced by Hon. 
William B. Millikin, Senator from Colorado; and a companion: bill 
was introduced in the House of Representatives by Hon. Byron G. 
Rogers, Congressman from Colorado (H. R. 3394). 

6. That on or about April 5, 1954, S. 483 was passed in the Senate 
of the United States and was referred to the Judiciary Committee of 
the House of Representatives. 

7. That between the period of January 16, 1953, and April 5, 1954, 
the said Elvira Bartolin was residing in Denver, Colo., and was subject 
to chronic asthmatic attacks requiring medical care and hospiteliza- 
tion on several occasions; whereas she had formerly been free of such 
asthmatic attacks while living in Italy. 

8. That as a result of several conferences with the said Elvira Bar- 
tolin and her brothers residing in Italy it was determined that it was 
for the best interests of the said Elvira Bartolin that she return to 
Italy for permanent residence. 

9. That as a result of such confernces Hon. Byron G. Rogers was 
advised that no further action be taken to secure the passage of S. 483 
in the Congress of the United States. 

10. That through the efforts of the said Evelyn Albi and her 
husband Dr. Piero Albi it was.arranged that the said Elvira Bartolin 
would depart from the United States. 

11. That the said Elvira Bartolin in a letter »ddressed to the Immi- 
gration and Naturalization Service, Denver, Colo., agreed to depart 
from the United States on or before December 8, 1954. 

12. That the said Evelyn Albi and her husband, Dr. Piero Albi, 
secured passacve by airplane from Denver, Colo., to Italy, for the said 
Elvira Bartolin, at their own expense and also arranged to ship her 
baggage from Denver, Colo., to her destination by rail and ship, at 
their own expense. 

13. That on November 13, 1954, the said Evelyn Albi and Dr. 
Piero Albi caused the following letter to be written to the said Elvira 
Bartolin, to wit: 

NoveMBER 13, 1954. 
Miss Etvira Barronin, 
Denver, Colo. 

Dear Miss Barrouin: Please be advised that arrangements have 
been made to secure by passage by air for your return to Italy. Your 
reservations have been made so that you will leave Denver, Colo., on 
November 30, 1954, at 1 a. m., arriving in New York the same morning 
at about 8:30 a. m., and you will depart from New York the same 
evening. 

Your ticket will be delivered to you within the next few deys. 

In the event your passport has expired it will be necessary for you 
to go to the Italian consulate, Boston Building, Denver, Colo., and 
have the same either extended or renewed. I am advised the fee for 
such service is $14. 

You are also advised that any baggage you have which weighs in 
excess of the maximum amount allowed on the airplane will be shipped 
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to you. You should have this bagga ady for shi 
icon lene ggage ready for shipment before 
Very truly yours, 
JosepH P. ConsTANTINE. 


14. That the said Evelyn Albi caused to be furnished to the said 
Elvira Bartolin an air ticket for passage from Denver to her destina- 
tion in Italy at a cost of $472.50 and also shipped her baggage to her 
destination in Italy at a cost of $153. 

15. That pursuant to the arrangements made through the efforts 
of Evelyn Albi the said Elvira Bartolin left Denver, Colo., by airplane 
for her return to Italy and in accordance with her agreement to 
return to Italy on November 30, 1954. 

16. That on or about December 7, 1954, Evelyn Albi learned that 
the said Elvira Bartolin had written a letter to a friend in Denver 
stating that she was still in the United States and living with a cousin 
in New York; and for the first time learned that Elvira Bartolin had 
not left for Italy in accordance with the previous plans. 

17. That on December 8, 1954, the said Evelyn Albi caused to be 
written a letter to Mrs. Duffait, where the said Elvira Bartolin was 
residing, and said letter is as follows: 

Decemser 8, 1954. 
Mrs. Durrarr, 
New York, N. Y. 

Dear Mrs. Durrait: The writer is the attorney for the estate of 
Rudolph Albi, deceased, and there are some matters pending with the 
Immigration and Naturalization Service in Denver, Colo., concerning 
Elvira Bartolin which I am trying to complete. 

Elvira Bartolin was to return to Italy and was to leave on or before 
December 8, 1954. 

Elvira Bartolin left Denver, Colo., for New York, N. Y., by United 
Air Lines and was to depart the same day for Italy by air. ‘lhe date 
of her reservation was November 30, 1954, from New York. 

A bond was posted with the Immigration and Naturalization Serv- 
ice, and I am trying to obtain some information as to whether you 
have any knowledge of the departure of Elvira Bartolin for Italy so 
that steps may be taken to obtain the return of the security. 

I will appreciate your kindness if you will advise whether Elvira 
Bartolin left New York for Italy and the date of her departure. 

Very truly yours, 
JosePH P. CoNSTANTINE. 

P. S.—A stamped and addressed envelope is enclosed for your con- 
venience. 


18. That on or about December 17, 1954, an answer to the afore- 
mentioned letter was received as follows: 


New Yor«, December 16, 1954. 


Dear Mr. Constantine: Thank you for your letter. As soon as 
I know when Miss Elvira Bartolin shall leave New York I will be de- 
lighted to let you know. 
Sincerely yours, 
Marie Louise Dvurrairt. 
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19. That on December 15, 1954, the said Evelyn Albi caused to be 
written a letter to the Immigration and Naturalization Service in 
New York, N. Y., inquiring concerning the status of Elvira Bartolin 
and asking for the return of the security posted for the bond condi- 
tioned for the departure of Elvira Bartolin, a copy of said letter being 
also sent to the Immigration and Naturalization Service, Denver, 
Colo.; a copy of said letter being attached hereto and marked “Ex- 
hibit A’ and by reference made a part of this motion. 

20. That no answer was received to said letter. 

21. That on May 28, 1955, another letter was caused to be written 
to the Immigration and Naturalization Service in New York, N. Y. 
concerning the said Elvira Bartolin and her status and on June 17, 
1955, the following answer was received, to wit: 


DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
New York, N. Y., June 17, 19568. 
Re Elvira Bartolin. 


JosEPpH P. ConsTANTINE, Esq., 
Denver, Colo. 

Dear Str: With reference to your letter of May 28, 1955, concern- 
ing the above named you are hereby informed that final disposition 
of the departure bond posted in the subject’s case by your client, 
Mrs. Albi, is to be held in abeyance pending outcome of the private 
bill introduced in the 84th Congress in subject’s behalf. 

Very truly yours, 
Epw. J. SHAUGHEssSY, 
District Director, New York District. 
By A. J. SALTURELLI, 
Parole Section. 


22. That on or about September 23, 1955, the said Evelyn Albi 
received a notice from the Immigration and Naturalization Service 
dated September 21, 1955, advising that the conditions of the $500 
departure bond dated November 17, 1952, have been violated and it 
was concluded that the bond executed was breached for the following 
reasons: 

“Subject arrived in the United States at New York, N. Y., on 
October 11, 1951, and was admitted as a visitor for pleasure. After 
a $500 departure bond was posted in her behalf on November 17,1952, 
she received an extension of stay until May 15, 1953. She did not 
receive any further extension of stay. She failed to denart on or 
before May 15, 1953, thereby breaching the terms of the bond as of 
May 16, 1953. Several private bills introduced for the relief of the 
subject failed of passage. 

“A warrant of arrest was issued in her case on March 24, 1955. She 
was subsequently granted the privilege of voluntary departure on 
April 19, 1955. <A private bill was mtroduced for the subject on 
June 8, 1955 was enacted August 1, 1955, but this did not negate the 
previous breach of the bond.” 

23. That at no time did the said Evelyn Albi hear from the said 
Elvira Bartolin concerning her actions or the proceedings before the 
Immigration and Naturalization Service in New York from the date 
of November 30, 1954, until the present date. 
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24. That said affiant had no knowledge or information concerning 
such proceedings. 

25. That on September 29, 1955, the said Evelyn Albi caused a 
letter to be mailed to the Immigration and Naturalization Service in 
New York, N. Y., concerning the vacating of the breach and order of 
forfeiture. 

26. That the said Evelym Albi caused:a letter to be written to Hon. 
Byron G. Rogers, Congressman from Colorado, concerning the action 
of the Congress on the private bill introduced on June 8, 1955, and on 
or about November 10, 1955, received information that Private Law 
274, 84th Congress, H. R. 2724, was introduced by Mr. Fino, of New 
York, for the relief of Elvira Bartolin and was approved August 1, 
1955. 

Wherefore, it is respectfully urged that the order of September 21, 
1955, forfeiting the bond dated November 17, 1952, be vacated and set 
aside and that the security posted for the bond, to wit, the $500 
United States savings bond, be returned to the said Evelyn Albi, 
for the following reasons: 

1. That the said Evelyn Albi exercised diligence and good faith to 
obtain the departure of Elvira Bartolin from the United States. 

2. That the said Evelyn Albi caused to be furnished a prepaid 
airplane ticket from Denver to Italy at a cost of approximately 
$472.50, and further paid the sum of $153 for the shipment of the 
baggage of Elvira Bartolin from Denver, Colo., to Italy. 

3. That the failure or refusal of the said Elvira Bartolin to depart 
from the United States as agreed was no fault of the said Eveiyn Albi. 

4. That the said Evelyn Albi had no knowledge or notice of the 
actions taken by the said Elvira Bartolin to stay in the United States. 

5. That the condition of the bond was to the effect that the said 
Elvira Bartolin shall actually depart from the United States without 
expense thereto. 

6. That the United States has not incurred any expense in connec- 
tion with the deportation of the said Elvira Bartolin. 

7. That the United States has sustained no damage in any manner 
whatsoever; due to the enactment of H. R. 2724 (a bill for the relief 
of Elvira Bartolin) which permitted her to be held and considered 
to have been lawfully admitted to the United States for permanent 
residence as of the date of the enactment of said private bill. 

Respectfully submitted. 

JosperpH P. CoNsTANTINE, 
Attorney for Evelyn Albi. 





Exuisit A 


Denver, Couo., December 15, 1954. 
Re Elvira Bartolin, File No. 940712. 
District Director, 
Immigration and Naturalization Service, 
Department of Justice, New York, N. Y. 

Dear Srr: I am addressing this letter to your office in connection 
with the matter of Elvira Bartolin, formerly of Denver, Colo., and who 
is now in New York, N. Y. 
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The writer was the attorney for the late Dr. Rudolph Albi, of Den- 
ver, Colo.; and has within the last 2 weeks closed the estate of Rudolph 
Albi, deceased, which was probated in the county court of the city and 
county of Denver, Colo. 

During the later part of October 1951 while the late Dr. Rudolph 
Albi was visiting in Italy he asked Elvira Bartolin, then living in 
Turin, Italy, to come to the United States, and Elvira Bartolin came 
to the United States accompanied by Dr. Rudolph Albi, she having 
entered on a temporary. permit. 

While in Denver, Colo., Elvira Bartolin resided with Dr. Rudolph 
Albi or members of his family who likewise reside in Denver, Colo. 

Dr. Rudolph Albi died on or about Octoher 21, 1952, while he was 
visiting a daughter in San Jose, Calif. 

Elvira Bartolin’s time of stay in the United States having expired 
she made applications for the extension of time. | 

On November 18, 1952, she was granted another stay until April 4, 
1953, at which time she was to leave the United States. 

In addition to the above stay she made another application for an 
extension of time in which to leave the United States and such exten- 
sion was denied on March 23, 1953. 

After the letter of March 23, 1953, was received Dr. Piero Albi, of 
Denver, Colo., a son of the late Dr. Rudolph Albi, requested Senator 
Milliken and Senator Johnson of Colorado to introduce a private bill 
in the United States Senate which had for its purpose the permitting 
of Elvira Bartolin to remain in the United States and be charged to 
the Italian quota. 

The bill (S. 483) passed the Senate and was referred to the House 
of Representatives, where Hon. Byron G. Rogers, Member of Congress 
from Denver, Colo., was interested in the bill. 

In the meantime Elvira Bartolin had developed an asmathic con- 
dition which became progressively worse and required medical care 
constantly and hospital care on two occasions. (Such medical care 
as well as hospital care were furnished free of charge to Elvira Bar- 
tolin, Dr. Piero Albi paying for the hospital care out of his own funds.) 

Dr. Piero Albi reported about her health condition to the two 
brothers of Elvira Bartolin in Italy and they were of the opinion that 
she — return to Italy where she was free from such asmathic 
attacks. 

On July 5, 1954, Dr. Piero Albi wrote to Hon. Byron G. Rogers, 
House of Representatives, Washington, D. C., stating that in view 
of the fact that Elvira Bartolin had developed a progressive asmathic 
condition and it was the consensus of several doctors as well as that 
of her relatives that she would be better off in Italy, where she was 
free from such attacks, that no further action be taken to obtain 
passage of S. 483. 

In view of such letter no further action was taken on S. 483 in the 
House of Representatives. 

The Immigration and Naturalization Service in Denver, Colo., 
having been apprised of such action after the adjournment of Con- 

ess conferred with the writer concerning the departure of Elvira 

artolin from the United States. That she was advised that she 
could either leave voluntarily or that the Immigration and Naturali- 
zation Service in Denver, Colo., would make a report of such matter 
to the appropriate district director for further instructions as to 
what proceedings should be taken in her case, 
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Elvira Bortolin was advised of such conference and she decided to 
leave the United States of her own accord after being advised that 
deportation proceedings might result from her refusal to voluntarily 
leave the United States. 

After being advised of such possible action to deport her she signed a 
letter addressed to the Immigration Service in Denver, Colo., in which 
she agreed to leave the United States on or before December 8, 1954. 

Elvira Bortolin was furnished with a ticket for her return trip 
to Italy by air, and her baggage was shipped to Turin, Italy, by 
freight, the cost of the ticket and expense ot shipping her baggage 
having been paid by the members of the Albifamily. She left Denver, 
Colo., on November 30, 1954, and presumably was to leave the United 
States on November 30, 1954, shortly after ber arrival in New York. 

Some members of the Albi family received a letter from Elvira 
Bortolin dated December 9, 1954, and it was learned for the first time 
that Elvira Bortolin did not leave the United States. 

Inquiry was made at the Immigration and Naturalization Service in 
Denver, Colo., as to whether that office had received any word of 
her departure from the United States and the writer learned that a 
request had been received from your office to transmit her file to 
New York, N. Y. 

Mrs. Evelyn Albi, the wife of Dr. Piero Albi, was and is surety 
on a bond that was posted with the Immigration and Naturalization 
Service in Denver, Colo., which bond was conditioned for her de- 
parture. 

The efforts made by the Albi family to secure the voluntary return 
of Elvira Bortolin to Italy, which included the payment of her fare by 
air to Italy, as well as the payment of the freight charges on her 
baggage, have evidently been oi no avail. 

Notwithstanding any action that might be taken by your office in 
connection with any application that might be made by the said 
Elvira Bortolin please be advised that the said Mrs. Evelyn Albi 
desires to be released from any further obligation under said bond 
and that her security posted for such bond be returned to her. 

The Albi family further desire to be relieved of any obligation either 
moral, legal, or financial, in the event the said Elvira Bortolin becomes 
a public charge. 

Very truly yours, 
JosePH P. ConsTANTINE, 
Attorney and Counselor at Law. 

Approved: 

Prero ALBI. 


DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICP, 
New York, N. Y., February 2, 1956. 
Joseru P. Constantine, Esq., 
Denver, Colo. 


Dear Str: Reference is made to your motion of November 17, 1955, 
for reconsideration of the order of this office dated September 21, 1955, 
which declared breached the $500 departure bond posted on November 
17, 1952, in behalf of Elvira Bartolin. 
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Request has been made for reconsideration for the following reasons: 
That the surety exercised diligence and good faith to obtain a depar- 
ture of the subject from the United States; that the surety had no 
knowledge or notice of the actions taken by the subject to stay in the 
United States; that the condition of the bond was to the effect that 
the said subject actually depart from the United States without ex- 
pense thereto; that the United States has not incurred any expense in 
connection with the deportation of the subject; that the United 
States has sustained no damage in any manner whatsoever, due to 
the enactment of the private bill which permitted the subject to stay 
in the United States as a permanent resident. . 

Upon careful consideration, it is found that these reasons are not 
persuasive. The bond is a written contract under seal and must be 
construed according to the law of contracts. The terms of the bond 
are based upon performance, not upon good faith. There is no 
requirement in the bond that a surety must be notified of any exten- 
sions obtained by the subject. Damages were suffered by the Govern- 
ment, in that it was necessary to issue a warrant of arrest and to 
institute deportation proceedings. The subsequent admission of the 
alien for permanent residence could not operate to negate the pre- 
vious breach of the terms of the bond which occurred when the sub- 
ject failed to depart on or before the date of her last extension of stay. 
Accordingly, no change will be made in the order of this office dated 
September 21, 1955, which declared breached the $500 departure 
bond dated November 17, 1952, posted in behalf of Elvira Bartolin. 

Very truly yours, 
Epw. J. SHAUGHNESSY, 
District Director, New York District. 





DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., June 8, 1956. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: This is in response to your request for the 
views of the Department of Justice concerning the bill (H. R. 9384) 
for the relief of Evelyn Albi. 

The bill would provide for the payment of $500 to Evelyn Albi, 
of Denver, Colo., as reimbursement for the loss sustained as a result 
of the forfeiture of the $500 departure bond posted by claimant on 
behalf of Elvira Bartolin on November 17, 1952. 

The files in this case reveal that the claimant’s cousin, whose correct 
name is Elvira Bortolin, a native and citizen of Italy, was admitted 
to the United States on October 11, 1951, as a visitor for pleasure. 
She received several extensions of her stay, the last of which expired 
on April 10, 1953, and was conditioned upon the posting of a $500 
departure bond. Such bond was executed by the claimant on Novem- 
ber 17, 1952. Deportation proceedings were instituted against the 
alien and after hearing on April 19, 1955, she was granted voluntary 
departure in lieu of deportation. A private bill adjusting the alien’s 
immigration status to that of a permanent resident was approved on 
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August 1, 1955, and a record of her entry for permanent residence as 

f that date was thereupon made. On September 21, 1955, the bond 
was declared by the Immigration and Naturalization Service to have 
been breached by alien’s failure to depart in accordance with its terms, 
A request for reconsideration of this action was denied by the Service. 
The proceeds of the bond were converted into the Treasury on 
April 18, 1956. 

It thus appears that the bond was properly declared breached since 
its terms were violated. The subsequent adjustment of the alien’s 
status by legislative enactment had no effect upon the obligation of 
the surety. 

Accordingly, the Department of Justice is opposed to the enactment 
of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
WituraMm P. Rogers, 
Deputy Attorney General. 


86TH CoNGRESS } HOUSE OF REPRESENTATIVES { Report 
Ist Session © No. 106 





OATHER S. HALL 


Makcza 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1718] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1718) for the relief of Oather S. Hall, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action taken by 
the Senate before adjournment. 

The facts will be found fully set forth in House Report No. 100, 85th 
Congress, Ist session, which is appended hereto and made a part of 
this report. Therefore, your committee concur in the prior recom- 


mendation. 
[H. Rept. 100, 85th Cong., 1st sess.] 


The purpose of the proposed legislation is to relieve Oather S. Hall 
of Clarksville, Ark., of all liability to pay to the United States the 
sum of $1,270.45, and any accrued interest, which represents the 
unpaid balance of a loan secured by a Farmers’ Home Administration 
mortgage on livestock which was handled by the Farmers’ Home 
Administration in Johnson County, Ark., while he was serving as 
Farmers’ Home Administration county supervisor for that county. 


STATEMENT 


When Mr. Oather S. Hall became the Farmers’ Home Administra- 
tion supervisor for Johnson County, Ark., in 1948, he was advised 
that the established procedure for handling Farmers’ Home Adminis- 
tration mortgage papers was to have the borrower take the completed 
mortgage form to the circuit clerk’s office for signing, acknowledging, 
and filing. He expressed his dissatisfaction with this practice, but 
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the county Farmers’ Home Administration clerk would not pay $15 
for a notary seal, and the Farmers’ Home Administration apparently 
had no way of furnishing money for such a seal for use in connection 
with its matters. When Mr. Hall sought to resolve the difficulty by 
appealing to his field supervisor he was informed that procedures in 
connection with handling mortgages did not require a clerk to have a 
notary seal, and that no provision existed for purchasing one. He was 
further advised that existing procedures of having the circuit clerk 
witness the signature and take the acknowledgment of the borrower 
had been in effect for some time and had been working satisfactorily. 
He was therefore advised that it was permissible to continue the same 
mode of procedure. 

This was the situation when on February 9, 1951, Mr. Hall approved 
a loan of $1,320 to one Estel B. Noyes for the purchase of cattle. 
Chattel mortgages dated February 9 and 20, 1951, were filed by the 
circuit clerk, but were not exec uted by the borrow er, or ac knowledged 
by the circuit clerk. Therefore, although the papers were otherwise 
properly prepared, the loan was not secured by a valid chattel mort- 
gage. This fact came to light when the borrower sold the cattle, and 
left the State of Arkansas. He was ultimately traced to Alaska, but 
with the exception of two $50 payments Noyes made after he was 
located in Alaska, the loan has remained unpaid. 

Mr. Oather S. Hall was charged with the amount of the loss to the 
Government. The report of the Department of Agriculture, which 
is appended to this report indicates that Mr. Hall has discharged 
his other responsibilities as county supervisor in an efficient manner. 
The committee is of the opinion that the facts clearly show that Mr. 
Hall is being penalized because of continuance in a mode of procedure 
which was being followed when he took over his post, and which was 
fully understood by his superiors. In fact the record discloses that 
Mr. Hall registered a protest because he questioned the advisability 
of the use of that procedure. Yet the ultimate result has been that 
he has been charged with a loss which occurred when another’s con- 
duct demonstrated the inherent defect in the procedure. The com- 
mittee finds that these circumstances justify Mr. Hall’s being relieved 
of the liability to repay this other man’s obligation. Accordingly the 
committee recommends that the bill be favorably considered. 


CLARKSVILLE, ArRK., April 9, 1954. 
Hon. Caauncry W. Reep, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D.C. 

Dear Sir: In regard to the case of Estel B. Noyes, a borrower of 
the Farmers’ Home Administration and the assessment against me 
by the Administrator of the Farmers’ Home Administration, I am 
submitting the following information for your use. 

On coming to the (¢ ‘larksville office in 1948, I asked the county 
FHA office clerk, Mrs. Frances P. Kendall, what system was being 
followed in the preparation, signing, and acknowledging of borrower 
mortgages. She advised that the practice had always been to prepare 
mortgages in the FHA office and have the borrower take the mortgage 
to the circuit clerk’s office for signing, acknowledging, and filing. "7 
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did not like this practice but she did not feel disposed to pay approxi- 
mately $15 for a notary seal. I discussed the matter with the State 
field representative on his next visit to the county and he stated that 
present procedures did not require that the clerk have a notary seal 
and no provision was made for the purchase of one and since the prac- 
tice had been in effect and working satisfactorily for some time, that 
it was permissible to continue to use that system, which we did without 
incident until Mr. Cecil Clinton, newly elected circuit clerk, came into 
office on January 1, 1951. The first mortgage which was delivered 
to him after taking office prompted him to bring the borrower over to 
the FHA office and ask exactly how the mortgage should be filled in 
and handled. I took the precaution to give him in detail how it 
should be handled. He stated that it was clear to him and he would 
treat them in that manner. On February 9, 1951, the original 
mortgage was made on an initial loan for Estel B. Noyes, who was a 
veteran, taking on-the-farm training in the Oark, Ark., school. The 
school recommended the applicant for the loan. On February 20, 
1951, the final mortgage was prepared by the county FHA clerk. 
The borrower was advised to take the mortgage to the office of the 
circuit clerk for signing, acknowledging, and filing. The loan was 
made in the amount of $1,320, for the purchase of seven cows and 
three calves, which were bought and placed on the mortgage which 
was prepared in the FHA office by Mrs. Frances P. Kendall, county 
office clerk, on the dates specified above. 

Some 3 months later, I was advised that borrower Noyes had dis- 
posed of a part of his chattels through the Clarksville Livestock 
Auction. An investigation was made on that same day and the day 
following and it was found that he had disposed of all chattels and left 
for Alaska. He was later located in Alaska and sent in two $50 pay- 
ments on the debt. Later, his whereabouts became unknown and 
have remained so until about August 1953, when I received his address 
in Alaska from the county supervisor in Missouri, where the borrower’s 
mother lives. The folder has recently been transferred to the super- 
visor in Anchorage, Alaska, for locating the borrower. The unpaid 
balance of the $1,320 loan is $1,270.45 principal and $5.08 interest, 
figured to September 15, 1953, which is the amount that I have been 
requested to pay, plus interest from September 15, 1953. 

Incidentally, at the time it was discovered that borrower Noyes had 
not signed his mortgage when he delivered it to the circuit clerk’s 
office, it was found that some 30-odd others were found to bear no 
signatures of the borrowers and none were acknowledged. These were 
corrected at once with the exception of the Estel B. Noyes mortgage, 
since he had disposed of the chattels and left the State prior to this 
time. At the time of this discovery, it was discussed with Mr. Clinton, 
circuit clerk, and he advised that it might be his fault for not obtaining 
signatures on the mortgages but he did not remember that they were 
to be signed, since he was new in office. 

I am being held for the amount of the loan because present pro- 
cedures state that I am held responsible for the FHA obtaining a 
legal mortgage, even though I had no occasion to see the mortgages 
and was unaware that we had any unsigned mortgages until after 
the borrower had disposed of his chattels and left the State. 
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It is a pleasure to supply you with the above information. If 
further information is desired, please feel free to write me. Any 
assistance you may be able to secure will be deeply appreciated. 

With best wishes, 

Sincerely, 
Oaruer S. Hatt, 
County Supervisor, FHA, 


Subscribed and sworn to before me this 9th day of April 1954. 
[SEAL] Arouina C, Rauser. 
My commission expires July 8, 1956. 


AFFIDAVIT 


This is to certify that the method used in many counties in Arkansas 
for acknowledging the signatures of borrowers on crop and chattel 
mortgages to the Farmers’ Home Administration is for the circuit 
clerk to acknowledge the signature prior to the filing of the mortgage. 
This method is used as it is not compulsory for the county office clerk 
or county supervisor to be a notary public as there is no provision for 
reimbursement of the clerk or supervisor for this exchange. 

The. procedure for the circuit clerk to acknowledge the signatures 
of borrowers on mortgages to the Farmers’ Home Administration was 
used by Mr. Oather S. Hall, county supervisor, Johnson County, Ark., 
in June 1948, and also before and after that date. 

This method was discussed and approved by me as I was field 
representative in that area at that time as the system was being used 
there and also in other counties. 

Baru F, Perrysonn, 
Area Supervisor. 
State oF ARKANSAS, 
County of Jackson, ss: 

Subscribed and sworn to before me, a notary public duly quroli%ed 
and acting, within and for the State and county aforesaid, this 24th 
day of January 1956. 

[SEAL] Rusy Rankin, Notary Public. 


My commission expires November 2, 1957. 





ConGRESsS OF THE UNITED STATES, 
House or REPRESENTATIV®S, 
Washington, D.C., January 23, 1956. 
Re H.R. 2524. 
Hon. Tuomas J. Lang, 
Subcommittee on the Judiciary, House of Representatives, Washington, 


Dear Tom: This letter is to give you some information about H.R. 
2524, a bill which I introduced for the relief of Oather S. Hall, county 
supervisor for the Farmers’ Home Administration, Johnson County, 
Ark, 

I think it should be brought out that Mr. Hall still holds the same 
position that he held when he was notified that he was held liable for 
payment of the amount in question. He has a daughter in high school 
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and is paying on the home which he has bought. His annual salary 
is $5,470, from which he receives $171.36, after deductions for tax, 
retirement, etc., twice monthly. As you can see, he is not in 8 posi- 
tion to pay the amount assessed against him without undue hardship 
to himself and his family. 

Tom, what appeals to me about this particular problem is where 
equity comes into it. The files show that this boy, when he was 
transferred to Clarksville, Ark., protested about the method being 
used in registering mortgages; but his superior officer instructed him 
to continue the same practice. It seems that that action on his part 
takes him at least partly from under the complete blame for the loss. 

Your friend, 
Jim TRIMBLE. 


Jonunson County CHAMBER OF COMMERCE, 
Clarksville, Ark., April 10, 1954. 
To Whom It May Concern: 


We are fully aware of the situation in which Mr. Oather S. Hall is 
situated in regard to the loss in his department. We feel that he is 
arenes responsible for the loss. 

e trust that he may be relieved from the payment of the sum for 
which he is held responsible. 
E. Jack CoLeMAn, 
Board of Directors. 
Johnson County Chamber of Commerce, President 1953. 


State or ARKANSAS, 
County of Johnson, ss: 
Subscribed and sworn to before me this 10th day of April 1954. 
[SEAL] Truman S. Jacobs, 
County Clerk. 
This statement made in connection with the board’s earlier request 
to the Senators and Congressmen. 





JoHNSON County Farmers ASSOCIATION, 
Clarksville, Ark., April 9, 1954. 
Mr. CHauncey W. Reep, 
Chairman, House Judiciary Committee: 

In regatd to the account of Mr. Estel B. Noyes which I were a 
member of the county committee when the loan was made. Due to 
the oversight of the county clerk, I do not think Mr. Oather Hall 
should assume the responsibility of this debt. And also be relieved 
of this obligation. 

I trust that you will give this case your best attention. 

Loyp A. Kine, 
Manager, Johnson County Farmers Association. 


Subscribed and sworn to before me this 9th day of April 1954. 
{szAL} Arouina C. RAvusER. 


My commission expires July 8, 1956. 
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AFFIDAVIT 


RE H.R. 7505, OATHER 8S. HALL, CLARKSVILLE, ARK. 


STATE OF ARKANSAS, 
County of Johnson, ss: 

Robert Hardwicke, of Clarksville, after having first been duly sworn 

anpoeen and says as follows: 

fy name is Robert Hardwicke, I live at Clarksville, Ark. I am 
of lawful age and have lived here all my life. I was formerly circuit 
clerk and recorder of Johnson County, Ark., at Clarksville, having 
served in this office from 1946 to 1949, inclusive. The circuit clerk 
under the laws of Arkansas is also the recorder of deeds and mortgages 
ae in this office that the laws requires that chattel mortgages shall 

e filed. 

I was such clerk and recorder for Johnson County when Mr. 
Oather S. Hall assumed his duties as county supervisor of Farmers’ 
Home Administration for Johnson County, in 1948. 

As recorder for the county all mortgages taken by this FHA Govern- 
ment agency were filed in my office as recorder for the county. Under 
the laws of Arkansas a circuit clerk is empowered to take acknowledg- 
ments to mortgages and other papers, when a loan for FHA was made 
through Mr. Hall’s office the borrower would bring his mortgage to my 
office to have it recorded and would while there execute it and acknowl- 
edge it before me as circuit clerk, I would then fill out the acknowledg- 
ment and file the mortgage. I would as clerk make charge of 25 cents 
for taking the acknowledgment which the borrower would in each 
instance pay to me along with my fees as recorder. 

I was in my opinion never at any time an agent for Mr. Hall, or his 
office, he gave me no directions at any time nor exercised any control 
over my recording and acknowledging the mortgages, this was my own 
act as an elected officer. 

Any inference or holding that I as recorder taking an acknowledg- 
ment as I was so empowered is not only a wrong conclusion of fact, 
but also one of law. 

When a mortgagor brings a mortgage into my office and executes 
it in my presence as an officer I took the acknowledgment charged 
him for it and filed the mortgage. 

Dated this 1st day of May 1954. 

Rosert Hardwicke. 


Subscribed and sworn to before me this 1st day of May 1954. 
[sEAL] Harotp Lewis, Notary Public. 
My commission expires February 20, 1958. 





AFFIDAVIT 
RE H.R. 7505, OATHER 8. HALL, CLARKSVILLE, ARK. 


STATE OF ARKANSAS, 
County of Johnson, ss: 

Otis T. Bridges states on oath as follows: 

My name is Otis T. Bridges, I am of lawful age and live at Clarks- 
ville, Ark. In the year 1952, I borrowed from the FHA Farmers’ 
Home Administration through the office of Mr. Oather S. Hall the 
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county supervisor for Johnson County, Ark., and in the years 1953, 
and 1954 have renewed the loan. Each time I mortgaged my property 
to secure the loans, and each time the loan was made through Mr, 
Hall’s office a mortgage was prepared in his office given to me with 
instructions to take it to a notary or person authorized to take acknowl- 
edgments and to file it in the office of the circuit clerk and recorder for 
Johnson County, it was suggested to me by Mr. Hall or someone 
in his office that the circuit clerk could take acknowledgment to the 
mortgage and that since I was to take it there to be recorded that I 
could also acknowledge the mortgage there. Each time I signed it 
and acknowledged the mortgage before Mr. Cecil Clinton who was 
the circuit clerk each year, and each time J paid Mr. Clinton myself 
for recording the mortgage and also paid him 25 cents for the acknowl- 
edgment, Hall did not tell me | had to take the mortgage to Clinton 
the clerk, that Clinton was his agent, all he did was to say that as 
a matter of convenience to me I could use Clinton for the acknowledg- 
ment since I had to take the mortgage there to file for record anyway. 
There was nothing said to me by Hall or any direction or instruction 
given to me by Hall that in any way indicated to me that Clinton the 
clerk was an agent for Hall, if that be correct it would seem that any 
notary public Hall would send me to would also or might be called 
Hall’s agent, if the notary should fail to acknowledge a mortgage. 
Otis T, Bripges. 
Subscribed and sworn to before me this Ist day of May 1954. 
[SEAL] Harotp Lewis, 
Notary Public. 
My commission expires February 20, 1958. 





DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
Washington, April 6, 1954, 
Hon. Cuauncey W. Resp, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Reep: This is in reply to your request of January 27, 
1954, for information concerning the assessment against Oather S. 
Hall, county supervisor, Farmers Home Administration, Clarksville 
Ark., for whom H.R. 7507 has been introduced to relieve him of all 
liability for the loss sustained by the Government in connection with a 
loan which was not secured by a properly executed mortgage. 

Regulations, including detailed procedures, which govern the making 
and servicing of Farmers’ Home Administration loans require that the 
county supervisor shall see that properly executed security documents 
are recorded to protect the interest of the Government. These regu- 
lations specifically provide that failure to comply with the security 
requirements will make the supervisor financially liable for losses sus- 
tained by the Government as a result of the security deficiencies. As 
additional protection of the Government’s interests, and to further 
serve notice of his accountability, the supervisor is covered by a faith- 
ful performance bond. 
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Mr. Hall approved a loan of $1,320 to Estel B. Noyes on February 9, 
1951, for the purchase of cattle. Chattel mortgages dated February 
9 and 20, 1951, filed by the circuit clerk were not executed by the 
borrower or acknowledged by the circuit clerk, and were, therefore not 
enforceable. This was the result of a practice the county office had 
followed of giving the borrower the mortgage forms to take to the 
circuit clerk’s office for execution, acknowledgment, and filing, a 
practice which had apparently worked successfully until a new circuit 
clerk took office in eae 1951. At that time Mr. Hall took the 
ordinary precaution of explaining the handling of mortgages to the 
new circuit clerk, and in servicing the Noyes loan he had the mortgage 
forms prepared promptly. However, the borrower had disposed of 
his chattels and left the State when it was discovered that the mort- 
gages were not properly executed. Subsequent efforts to collect from 
the borrower have been unsuccessful. In the absence of a legal 
mortgage, recourse against the purchasers of the cattle was not 
possible. 

Inasmuch as Mr. Hall failed to discharge his responsibility for seeing 
that an enforceable mortgage was obtained, and since collection of the 
indebtedness could not be effected otherwise, there was no alternative 
for recovery except to charge Mr. Hall the amount of the loss to the 
Government. As of February 4, 1954, the total liability against Mr. 
Hall was $1,270.45 principal and $34.51 interest, which was accrued 
at the rate of 6 percent per annum from August 21, 1953. 

At the time Mr. Hall’s case was considered by the Department’s 
Office of Personnel from a disciplinary point of view, it was decided to 
limit his penalty to a letter of caution. This decision was arrived at 
after taking into consideration the fact that he was, through fiscal 
procedures, to be assessed the $1,270.45 loss, plus interest, which had 
occurred due to his actions. 

While Mr. Hall appears to have discharged his other responsibilities 
as county supervisor in an efficient manner, his failure to obtain an 
enforceable mortgage has resulted in a loss to the Government. The 
determination of fiscal liability against Mr. Hall was based on his 
failure to follow certain rules and regulations which were specifically 

rescribed in order to properly protect the interests of the Government. 

o additional facts have been presented which would alter the original 
position of the Department. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
True D. Morss, Acting Secretary. 


O 


861TH CoNGRESS ; HOUSE OF REPRESENTATIVES REportT 
1st Session No. 107 





JOHN C, MATLON 


Marca 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1736] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1736) for the relief of John C. Matlon having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill, as amended, do pass. 

The amendment is as follows: 

Page 2, line 7, strike out “‘in excess of 10 per centum thereof’. 

An identical bill was favorably reported by the committee and 
passed the House in the 85th Congress, but no action taken by the 
Senate before adjournment. The facts will be found fully set forth 
in House Report No. 1145, 85th Congress, ist session, which is 
appended hereto and made a part of this report. Therefore, your 
committee concur in the prior recommendation. 


{H. Rept. 1145, 85th Cong.] 


The amendment is as follows: 
Page 2, line 7, strike the words “in excess of 10 per centum thereof”, 


PURPOSE 


The purpose of the proposed legislation is to provide payment to 
John C. Matlon, of Forest Lake, Minn., in the sum of $731.99, in full 
settlement of his claims against the United States for reimburse- 
ment of expenses incurred in the travel of his wife and two sons and 
the transportation of his household and personal effects from Augusta, 
Ga., to St. Paul, Minn., in September 1955. 


84007 








2 JOHN C. MATLON 


STATEMENT 


In September of 1955 Mr. John C. Matlon was stationed at Camp 
Gordon, Ga., on active duty in the Army. His family lived with 
him in Georgia. His wife’s mother became critically ill and the 
mother’s need for proper attention caused Captain and Mrs. Matlon 
to decide that she and the children should return to Minnesota. 
Captain Matlon had been living in Minnesota when he was recalled 
to active duty in 1951. 

When Mrs. Matlon and the children moved back to their home 
State of Minnesota, it was doubtful whether Captain Matlon would be 
retained on active duty with the Army. In fact, he was released 
just 4 months after the move despite the fact that he had requested 
retention and wished to make the Army his career. 

The Army has reported to this committee that it would not object 
to a bill if the Congress should find that Mr. Matlon is equitably 
entitled to reimbursement for his expenses in moving his family from 
Augusta (Camp Gordon), Ga., to St. Paul, Minn., in September of 
1955. 

This committee is impressed by the fact that Captain Matlon 
would have been entitled to have this move paid for by the Govern- 
ment in connection with his release to inactive duty. The reason it 
was not paid was that the move was made some 4 months prior to his 
actual release. The Comptroller General has questioned relief 
in this instance because the payment would not have been possible 
under applicable regulations, but, as has been noted, the Army has 
indicated it will not oppose the bill if the Congress should decide to 
grant relief. This committee finds that there was a very real uncer- 
tainty as to the prospect of Mr. Matlon’s retention and that this must 
have been a factor in the situation. This is an obligation which would 
have been assumed by the Government had not Mr. Matlon’s personal 
situation dictated an earlier move. On the precise facts of this 
case it is inequitable to deny relief merely because the regulations 
did not extend to this situation and permit payment. It is the opinion 
of the committee that justice and fairness require that Mr. Matlon 
be reimbursed for the expenses he incurred and, therefore, recommends 
that the bill be considered favorably. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., July 19, 1957. 
Hon. Emanvet CEuLuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with regard to H.R. 1857, 
85th Congress, a bill for the relief of John C. Matlon. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to John C. Matlon, of Forest. Lake, Minnesota, the sum of $731.99. 
The payment of such sum shall be in full settlement of all claims 
of the said John C. Matlon against the United States for reimburse- 
ment of expenses incurred in the travel of his wife and two sons and 
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the transportation of his household and personal effects from Augusta, 
Georgia, to Saint Paul, Minnesota, in September 1955. Payment of 
this claim has been denied by the Department of the Army on the 
ground that such expenses were incurred for personal reasons although 
the said John C. Matlon would have been entitled to such travel and 
transportation allowances at the time of his separation from active 
duty on January 31, 1956”. 

The Department of the Army has considered this bill. Depart- 
mental records show that John Cyprian Matlon (referred to in H.R, 
9311 as John C. Matlon) was born on January 12, 1917, at Min- 
neapolis, Minn. He originally was commissioned a second lieutenant 
in the Army of the United States on August 13, 1943, with the service 
number 01798491, and was released from active duty effective Novem- 
ber 11, 1946. He was recalled to active duty on January 10, 1951, at 
which time he was a member of the Minnesota National Guard, and 
was released from his second tour of active duty on January 31, 
1956, with the rank of captain. 

In September 1955, Captain Matlon, accompanied by his wife and 
children, was stationed at Camp Gordon, Ga. At that time, he was 
notified that his mother-in-law was seriously ill, might be critically 
ill for some time, and would require constant care and nursing as 
well as congenial surroundings. As there was no one who could do 
this other than Mrs. Matlon, Captain and Mrs. Matlon decided that 
Mrs. Matlon and the children should return to the family home at 
St. Paul, Minn. 

Captain Matlon made inquiry as to whether the move could be 
accomplished at Government expense and was advised that it could 
not. The Joint Travel Regulations issued pursuant to section 303(h) 
of the Career Compensation Act of 1949 (63 Stat. 802, 815; 37 U.S.C. 
253h), with certain exceptions not here pertinent, authorize the trans- 
portation of dependents and the shipment of household goods at 
Government expense only upon permanent change of station, includ- 
ing entrance upon and relief from active duty (JTR 7000 et seq. and 
8000 et seq.). The move was accomplished approximately 4 months 
prior to the issuance of orders relieving Captain Matlon from active 
duty and approximately 3 months prior to a determination that it was 
not feasible to retain him on active duty. 

Captain Matlon was on active duty in category III (i.e., as a Re- 
serve officer on a 3-year tour) which expired on January 31, 1956. He 
has stated that a ‘compelling reason” for the decision to move his 
household to Minnesota in September 1955, was— 

“* * * that my continuance on active duty in the Army became 
most doubtful. I was told last June when I visited Career Manage- 
ment of the Infantry Branch that I would receive official notice by 
July that my category * * * would be renewed.” 

The above statement is not in accord with official Army records 
which show that the first formal application for category renewal was 
made by Captain Matlon on September 13, 1955. Although the letter 
transmitting his application alleged that a request for renewal was 
made on April 1, 1955, while Captain Matlon was stationed in Europe, 
there is no record that such a request was received in this Department. 
It is to be noted that applications for category renewal normally are 
required to be submitted not earlier than 8 months nor later than 3 
months prior to expiration of the current category (par. 66, AR 
135-25). 
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Following the receipt of Captain Matlon’s application for category 
renewal, it was carefully screened in this Department. On October 
27, 1955, the Department of the Army Active Duty Board determined 
that his application for renewal of category as an Infantry officer 
would have to be disapproved. The Board took this action only be- 
cause Captain Matlon’s branch of service, Infantry, was overstrength 
and stated that he could be retained if accepted by an understrength 
branch. The matter then was reviewed by all understrength branches 
of the service. However, he did not have the technical background 
or training needed by these branches, and, on December 27, 1955, 
final action was taken disapproving his request and he was so notified 
through channels. 

It is apparent that, at the time his family moved to St. Paul, Minn., 
for personal reasons, Captain Matlon was not entitled to movement of 
his dependents or shipment of his household goods at Government 
expense. It is further apparent that a ‘compelling reason” for making 
the move (i.e., his fear that he would not be continued on active duty) 
did become a fact, although at the time the move was made it was not 
under consideration in the Department of the Army. To reimburse 
Captain Matlon for the cost of making this move would grant to him 
a benefit not extended to other persons in the service who for reason 
of equal urgency may have shipped their household goods at a time 
when they were not authorized to do so at Government expense. 
However, he would have become entitled to such shipment within a 
very few months. Accordingly, if the Congress should determine 
that he equitably is entitled to reimbursement of such expenses, this 
Devartment would have no objection to the enactment of this bill. 

The cost of this bill, if enacted, would be $731.99. 

The Bureau of the Budget has advised as follows concerning the 
subject bill: 

“While there would be no objection to the presentation of such 
report as the Department [of the Army] considers appropriate, the 
Bureau of the Budget agrees with the position of the Comptroller 
General in the attached copy of his letter of April 4, 1957, adverse to 
the enactment of this relief proposal.” 

A copy of the opinion of the Comptroller General on the subject 
bill is enclosed. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 





CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, April 4, 1957. 
Hon. Percivat F. Brunpace, 
Director, Bureau of the Budget. 


Dear Mr. Brunpace: Reference is made to letter of March 21, 
1957, from the Assistant Director for Legislative Reference, enclosing a 
copy of a letter from the Department of the Army to the chairman, 
Committee on the Judiciary, House of Representatives, regarding 
H.R. 1857, for the relief of John C. Matlon, and requesting our views 
on the proposal. 

This bill would authorize and direct the Secretary of the Treasury 
to pay to John C, Matlon the sum of $731.99 in full settlement of his 
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claims against the United States for reimbursement of expenses in- 
curred for travel of his wife and two sons and the transportation of 
his household effects from Augusta, Ga., to St. Paul, Minn., in Sep- 
tember 1955. 

We have no record in our office of any claim by Mr. Matlon for re- 
imbursement of these expenses. It appears from the enclosed copy 
of the letter to the chairman of the House Committee on the Judiciary, 
however, that, in September 1955 while Mr. Matlon, then a captain, 
United States Army Reserve, on a 3-ycar tour of active duty, was 
stationed at Camp Gordon, Ga., with his family, he received notice 
that his mother-in-law was seriously ill, might be critically ill for 
some time, and would require constant care and nursing and congenial 
surroundings. Since Mrs. Matlon was the only person who could 
render these services, she and Mr. Matlon decided that she and the 
children should return home to St. Paul. Mr. Matlon inquired as to 
whether this movement of his dependents and household effects could 
be made at Government expense and he was informed in the negative. 

Since the transportation of Mr. Matlon’s dependents and household 
effects to his home at Government expense was authorized upon his 
release from active duty, and his then current tour of active duty 
would expire on January 31, 1956, without any assurance that it would 
be continued, he contends that he should be reimbursed for the travel 
and transportation expenses, notwithstanding the unauthorized, pre- 
mature movement. 

Under the provisions of 303(c) of the Career Compensation Act of 
1949 (63 Stat. 814), and the Joint Travel Regulations issued pursuant 
thereto, members of the uniformed services ‘“‘when ordered to make 
a change of permanent station,” including entrance on and relief from 
active duty, are entitled to transportation of dependents and household 
effects from the old to the new station at Government expense. The 
regulations specifically provide, however, that such transportation is 
not authorized when the travel takes place prior to the issuance of 
orders and the voucher is not supported by a certificate of the com- 
manding officer, or his designated representative of the headquarters 
issuing the orders, that the member was advised prior to the travel 
that such orders would be issued. 

In Mr. Matlon’s case, it seems clear that the travel of his dependents 
was performed for personal reasons and the Department of the Army 
letter negates any view that he had been informed prior to such travel 
that he definitely would be released from active duty in January 1956. 
Thus, under the law and regulations Mr. Matlon is not entitled to 
reimbursement for his transportation expenses. It may be noted that 
mere doubt that he would be continued on active duty after January 
1956 does not meet the requirement of the governing regulations. 

We do not view favorably legislation which grants preferential 
treatment to a single individual over other individuals similarly situ- 
ated and many members of the uniformed services move their depend- 
ents in situations where no permanent change of station is involved, 
at their own expense. Since Mr. Matlon knew prior to incurring 
these transportation expenses that legally he could not be reimbursed 
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for such expenses, we perceive no equities which would justify reliev- 
ing him of the expenses of such transportation. In our view, H.R. 
1857 should not be favorably considered. 
Sincerely yours, 
JospPH CAMPBELL, 
Comptroller General of the United States. 


O 
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MR. AND MRS. MOSES GLIKOWSKY 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 1766} 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 1766) for the relief of Mr. and Mrs. Moses Glikowsky, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action taken by 
the Senate before final adjournment. 

The facts will be found fully set forth in House Report No. 2446, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concurs in the prior 
recommendation. 


(H. Rept. 2446, 85th Cong.) 


PURPOSE 


The purpose of the proposed legislation is to pay Mr. and Mrs. 
Moses Glikowsky, of New York City, $10,000 as a gratuity for the 
death of their son, David Glikowsky, who was drowned in the course 
of military exercises performed while he was serving as a Marine 
reserve at the Troop Training Unit, Atlantic, U.S. Marine Corps, at 


Norfolk, Va. 


STATEMENT 


David Glikowsky was a member of the Marine Reserve and in July 
of 1957 he was called to active duty for a period of training at the 
Marine Training Center, Norfolk, Va. On July 26, 1957, he was 
ordered to take part in a swimming exercise described in the Navy 
report as a “second-class swimmers’ qualification trial” at the U.S. 
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Naval Amphibious Base, Little Creek, Norfolk, Va. The evidence 
before the commiitee establishes the fact that Pvt. David Glikowsky’s 
own marine health record clearly stated that he suffered leg cramps 
from prolonged swimming. His superior officers, while charged with 
this knowledge, still directed that he participate in the swimming 
exercise. David Glikowsky drowned while participating in that 
exercise. 

The Marine Corps investigation into the case resulted in a recom- 
mendation that future exercises of that type should be held in a closed 
pool rather than the open sea, and should be conducted only in the 
presence of competent lifeguards. 

On the basis of the facts presented in connection with this case, the 
committee has concluded that David Glikowsky’s death was admit- 
tedly avoidable. The Marine authorities had been placed on notice 
of the danger of prolonged swimming in his case, and it further 
appears that proper safety precautions were not provided in connec- 
tion with the swimming exercise. Under these circumstances the 
committee feels that, notwithstanding the opposition indicated in the 
Navy report. this case is clearly one which merits legislative relief. 
This tragic death has added to the hardships of a family which sorely 
needed the aid and support of this young man. The father is the 
victim of an incurable heart ailment which forces him to frequently 
be absent from his job. The eldest child, a daughter of 22, is an 
incurable cripple who requires constant personal and medical atten- 
tion. The youngest child. aged 7, is a retarded child who also needs 
medical attention. Clearly this unfortunate and needy mother and 
father should be granted the gratuity provided for by H.R. 13116. 
Accordingly this committee recommends that the bill be considered 
favorably. 





DEPARTMENT OF THE Navy, 
Orrice or Leaisiative Liaison, 
Washington, D.C., July 23, 1968. 
Hon. Emanvet CELLeER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. Cuatrman: Reference is made to your letter to the 
Secretary of the Navy requesting comment of this Department on 
H.R. 13116, a bill for the relief of Mr. and Mrs. Moses Glikewnky. 

This bill would authorize and direct the Secretary of the Treasury 
to pay $10,000 to the surviving parents of Pvt. David Glikowsky 
1608738, U.S. Marine Corps Reserve, who drowned on July 26, 1957, 
while participating in a second class swimmers’ qualification trial at 
the U.S. Naval Amphibious Base, Little Creek, Norfolk, Va. 

Private Glikowsky’s death was sustained while engaged in active 
duty for training in the military services; and rights with respect 
thereto are necessarily subject to appropriate provisions of military 
law as construed by the Supreme Court of the United States. Under 
the law and decisions, the surviving parents of Private Glikowsky 
are not entitled to any gratuity or other sum of money from the 
Government in addition to the amounts provided by Congress under 
pertinent laws. 
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Payment of arrears of pay has been made to Mrs. Moses Glikowsky, 
the mother of Private Glikowsky. Although appropriate applica- 
tion forms for payment of the statutory death gratuity have twice been 
furnished to Mr. Glikowsky, the father, the forms have not been sub- 
mitted. Mr. Glikowsky’s failure to file the required forms reportedly 
is because he feels that payment of the statutory death gratuity at 
this time might constitute an acquittance of his claims against the 
Government for his son’s death and prejudice his efforts to claim an 
additional sum through private relief legislation. 

The benefits which have been sree by Congress were arrived 
at after full consideration of what is proper and just to be done in 
such cases; and Congress has further provided that the laws affording 
such benefits are sammie of all other remedies. There are no known 
circumstances in Private Glikowsky’s case to indicate any necessity 
for creating by private relief bill an exception to the law normally 
applicable. On the contrary, enactment of this bill would tend to 
establish an unwarranted precedent. 

ln view of the foregoing, while recognizing that payment of a special 
gratuity is a matter within the discretion of Congress, the Department 
of the Navy opposes enactment of H.R. 13116. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
to the Congress. 

Sincerely yours, 
Joun S. McCarn, Jr., 
Captain, U.S. Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy). 


O 
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ESTATE OF RICHARD ANTHONY NUNES, JR. 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R, 2044] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2044) for the relief of the estate of Richard Anthony Nunes, 
Jr., having considered the same, report favorably thereon without 
amendment and recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action taken by 
the Senate before final adjournment. The facts will be found fully 
set forth in House Report No. 1557, 85th Congress, 2nd session, 
which is appended hereto and made a part of this report. Therefore, 
your committee concur in the prior recommendation. 


[H. Rept. 1557, 85th Cong., 2d sess.] 
PURPOSE 


The purpose of the proposed legislation is to pay the estate of 
Richard Anthony Nunes, Jr., deceased, the sum of $10,000 in full 
settlement of all claims against the United States as the result of the 
explosion of a dud left by the U.S. Army at Nanakuli, Oahu, T.H. 


STATEMENT 


Richard Anthony Nunes, Jr., died on August 3, 1946, when a device, 
subsequently determined to have been an Army Mark II hand 
grenade, exploded and fatally injured him. That day, Richard 
Anthony Nunes, a 13-year-old boy at the time, and his 7-year-old 
cousin, Charles Martin, were near the place where their grandfather, 
Joseph Nunes, was building a corral. At about 11:20 in the morning 
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Joseph Nunes heard a blast similar to a rifle report, and then heard 
his grandson cry out in pain. He turned and saw Richard Anthony 
Nunes, Jr., covered with blood. He ran to the boy, and before he 
could reach him, his grandson fell backward from a sitting position, 
The boy gasped several times and lay quiet. 

It was determined that the cause of Richard Anthony Nunes’ 
death was shock and hemorrhage due to the accidental explosion. 
The principal pathological findings were that the boy had suffered 
multiple lacerations and abrasions which were very extensive and 
penetrating. There were multiple fractured ribs and metacarpals, a 
fractured left clavicle, and a fractured right thigh. The left forearm 
was missing as the result of what the medical report termed a “‘trau- 
matic amputation.” There were multiple lacerations of the thoracic 
and abdominal viscera. 

The fracture of the left clavicle was of the sort caused by a frag- 
ment of metal. That fracture was incomplete and consisted of a 
green-sticktype fracture with the splitting caused by a sharp-edged 
fragment of metal which was recovered. A large fragment of metal 
was taken from the boy’s back in the manner described in the follow- 
ing language from the medical report furnished this committee: 


Deep dissection into the soft tissues of the back produced 
a large fragment of metal presumably from either a mortar 
shell or a grenade, measuring approximately 3 by 4 centi- 
meters. 


The Department of the Army in its report to this committee 
observed that the wounds of the deceased indicated that the boy had 
been in a sitting position with the explosive held in both hands. The 
explosive had both a blast and fragmentation effect, and the damage 
was consistent with the propensities of a U.S. Army Mark IT hand 

one This is the type of hand grenade in use during World 

ar IT. 

An officer of the U.S. Army Ordnance Corps on duty at Fort 
Shafter on Oahu, examined the site of the explosion on August 8, 
1946. He examined the metallic particles removed from trees and 
structures within 15 feet of the explosion. His opinion, from the 
composition of the fragments, the radius of the explosion, and the 
apparent angle of fragmentation, is that the fragments were from an 
Army Mark II hand grenade. Coupled with this evidence is the 
fact that the site of the explosion was a mile and a half from an area 
used by the Army for combat training during World War Il. The 
Army report notes that the training area, known as the Makua pocket, 
had not been checked and cleared of duds at the time of this explosion. 
That report further states that there is no evidence that the Nunes 
boy had ever had an Army hand grenade in his possession prior to the 
accident. Despite these facts the Army has indicated that it is 
opposed to the enactment of the bill for the reasons outlined in its 
report. 

The committee has considered the facts of this case and has deter- 
mined that the relief provided for in H.R. 7186 should be granted. 
As is evident from the Army report, the area near the Nunes property 
was used by troops for combat training during World War II. In 
fact after this accident the Army recovered many unexploded hand 
grenades from the training area. The committee finds that the facts 
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of this case provide a reasonable basis for finding Government respon- 
sibility for permitting a hazardous condition to exist. Therefore the 
committee recommends that the bill be considered favorably. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., July 3, 1957. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cuarrman: Reference is made to your request to the 
Secretary of the Army for the views of the Department of the Army 
with respect to H.R. 7186, 85th Congress, a bill for the relief of the 
estate of Richard Anthony Nunes, Jr. 

This bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, author- 
ized and directed to pay, out of any money in the Treasury not other- 
wise appropriated, to the estate of Richard Anthony Nunes, Junior, 
deceased, the sum of $10,000. Such sum is in full settlement of all 
claims against the United States, which claim is not cognizable under 
the Federal Tort Claims Act, on account of the death of Richard 
Anthony Nunes, Junior, on August 3, 1946, as the result of the ex- 

losion of a dud left by the United States Army at Nanakuli, Oahu, 
Devices of Hawaii: Provided, That no part of the amount appro- 
priated in this Act shall be paid or delivered to or received by an 
agent or attorney on account of services rendered in connection wit 
this claim, and the same shall be unlawful, any contract to the con- 
trary notwithstanding. Any person violating the provisions of this 
Act shall be deemed guilty of és misdemeanor and upon conviction 
thereof shall be fined in any sum not exceeding $1,000.” 
oo Department of the Army is opposed to the enactment of this 

ill. 

The late Richard Anthony Nunes, Jr., was born on September 25, 
1932. On August 3, 1946, he and his 7-year-old cousin, Charles 
Martin, were with their grandfather, Joseph Nunes, on his property 
located at Nanakuli, Oahu, T. of H. At about 11:10 a.m. on this date 
there was a blast of heavy detonation from a commercial quarry 
located one-quarter of a mile from the front of the property and as a 
result, rocks fell into the frontal area causing the grandfather to make 
the boys take cover with him behind a shed Taken in the rear portion 
of the 60-foot-long yard. After the blast subsided, the grandfather 
and Charles Martin returned to the front of the yard while Richard 
Nunes remained in the rear. At approximately 11:15 a.m. the grand- 
father heard a sound like a rifle shot, turned and noticed that his 
grandson, Richard, had blood on him. By the time Joseph Nunes 
reached the boy he had fallen from his sitting position into a prone 
position. He died in his grandfather’s arms within 5 minutes. 

The deceased’s wounds indicated that at the time of the explosion 
he was in a sitting position with an explosive held in both hands, 
resting it upon his right knee. The explosive apparently had both a 
blast (both hands were amputated) and a fragmentation effect (punc- 
ture wounds were present), and the extent of damage to the body 
of the deceased was consistent with the propensities of a U.S. Army 
Mark II, hand grenade, in use during World War II. Upon autopsy, 
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a piece of metal, approximately 3 by 4 centimeters was removed 
from the soft tissues of decedent’s back. 

A first lieutenant, U.S. Army Ordnance Corps, on duty with the 
bomb-disposal squad at Fort Shafter, was called to the scene on August 
8, 1946, and shown metallic particles removed from trees and struc- 
tures located within a radius of 15 feet of the explosion. This officer 
was of the opinion that the fragments were from a U.S. Army Mark II 
hand grenade because of the composition (cast metal); the small 
radius of the explosion; the type of wounds inflicted; the apparent 
angle of fragmentation; and the existence of an area known as Makua 
pocket about a mile and a half from the scene of the incident which 
was used as an Army combat training ground during World War II 
and never checked or cleared of duds. By affidavit dated November 
23, 1956, this officer reiterated his opinion and stated that subsequent 
to this incident he had recovered many unexploded hand grenades 
from the Makua pocket. 

Immediately following the incident, the grandfather, no doubt 
influenced by the close chronological relationship between the events, 
voiced the opinion to the investigating officers of the Honolulu Police 
Department that the explosion was a result of some object which had 
been hurled upon his property by the blasting operations at the nearby 
quarry. He also noted the presence of about four “quarry rocks” 
covered with lime and burnt powder at the scene of the explosion. 
The police, while admitting the possibility that the blasting had 
hurled the explosive into the area, were inclined to discount its proba- 
bility as there was no evidence that any objects were observed falling 
into other than the front portion of the vard at the time of the blasting. 

Upon referral of an identical bill, H.R. 12414, 84th Congress, for 
comment, the Department of the Army attempted to locate any official 
investigative files prepared at the time of the incident. When, after 
exhaustive search it was determined that such records were not now 
available, the Department instituted a reinvestigation of the incident. 
These factors necessitated considerable dealy in the submission of this 
report. The fragments recovered from the area of the explosion in 
1946 and that obtained from the body of the deceased were no longer 
available in the files of the Honolulu Police Department. On Novem- 
ber 14, 1956, investigators located metal fragments in a tree near the 
explosion site and two other fragments were submitted by the de- 
ceased’s father as having been found near the scene. Examination 
revealed that these fragments were not components of a U.S. Army 
Mark IT fragmentation grenade and only one of them could have been 
a bona fide fragment from any military weapon. In addition, none of 
these fragments were of a nature likely to have been utilized in the 
blasting operation at the quarry. There is no evidence that any of 
these fragments were related to the explosion that killed Richard 
Anthony Numes, Jr., although the file is devoid of other explanation 
of their presence at the scene. There is also no evidence that the 
Nunes boy ever had a U.S. Army hand grenade in his possession 
prior to the accident, although his uncle had taken small-caliber rifle 
rounds from all of his nephews on several occasions. 

No claim for administrative relief was filed in this case with the 
U.S. Army, nor was any suit filed under the provisions of the Federal 
Tort Claims Act, which permitted such where death resulted from 
the negligence or wrongful act of a Government employee, on or after 
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January 1, 1945 (60 Stat. 845). Suit upon this claim is now barred 
by the statute of limitations (28 U.S.C. 2401). Had claimants sought 
administrative or judicial relief they would have had the burden of 
establishing actionable negligence by a Government employee acting 
within the scope of his employment (Rolon v. United States, 119 F. 
Supp. 432 (D.C.P.R. 1953)), where the U.S. District Court of Puerto 
Rico by summary judgment denied recovery in the absence of evidence 
that the portion of the shell picked up by the deceased from a road 
near an low training area had been placed there by the negligent 
act of a Government agent or employee acting within the scope of 
employment; and Porter v. United States (128 —_—_ 590 (D.CS. 
Car. 1955), aff’d 228 F. 2d 389 (4th Cir. 1955)). Also, relief might 
have been denied on the ground that the deceased was contributorily 
negligent. (See Porter v. United States, supra; and Paul v. United 
States, civil No. 1392 (D.C. Hawaii 1956), where a 14-year-old boy 
was found contributorily negligent in handling an Army grenade.) 

No reason has been furnished by the claimants for their failure to 
pursue the administrative and oa remedies available to them at 
the time of the occurrence of this incident. It has been stated that 
“The purpose of the statute of limitations is to require any necessary 
litigation to be brought within such time as the particular facts and 
circumstances may be proved with the utmost certainty and before 
adequate proof has become stale or entirely lost” (34 Am. Jur. sec. 9 
(Cum. Supp. 1955)). Because these claimants did not attempt to 
utilize their available remedies, no intensive investigation was made 
of the incident and crucial matters such as the question of the manner 
in which the boy came into possession of this explosive material may 
now be resolved only by speculation. For this reason, the Department 
is constrained to object to the enactment of this legislation. 

It may be noted that the Congress has recently enacted private 
relief legislation awarding compensation in two “explosion” cases 
(Private Law 691, 84th Cong., approved June 19, 1956, for the relief 
of Mrs. Ella Madden and Clarence E. Madden; and Private Law 885, 
84th Cong., approved August 6, 1956, for the relief of Mr. and Mrs. 
Herman iE ites , as natural parents of Herman E. Mosley, Jr.). 
However, request for relief in the Madden case was made slightly over 
2 years after the date of the incident, and in the Mosley case in less 
than a month after the incident; thus enabling the Department of 
the Army to conduct an investigation and establish the relevant facts 
for the consideration of the Congress. 

The cost of this bill, if enacted, would be $10,000. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Witser M. Brocker, 
Secretary of the Army. 
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NISSIM S. TAWIL AND FAMILY 


Marca 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2050] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2050) for the relief of Nissim S. Tawil and family, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House in the 85th Congress, but no action was taken by 
the Senate before adjournment. The facts will be found fully set 
forth in House Report No. 1732, 85th Congress, 2d session, which is 
appended hereto and made a part of this report. Therefore, your 
committee concur in the prior action of the committee. 


[H. Rept. 1732, 85th Cong., 2d sess.] 
PURPOSE 


The purpose of the proposed legislation is to relieve Nissim S, 
Tawil, Esther Tawil, Solomn Tawil, Kathy Tawil, Jacqueline Tawil, 
Isaac Tawil, and Sarina Goldman of all liability and responsibility to 
the United States based on departure bonds referred to in the bill and 
to cancel each bond. 

STATEMENT 


Nissim S. Tawil and his family, the persons named in H.R. 3889, 
were on the way from Japan to the United States when war broke out. 
The Japanese ship on which they were traveling therefore returned to 
Japan. At the time they held British passports and were therefore 
considered to be enemies by the Japanese. Mr. Nissim and his 
family suffered greatly during World War II. Their home and offices 
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were bombed out completely, and the oldest boy became seriously il] 
from causes directly traceable to Allied bombings. Following the end 
of hostilities, all property which had been owned by the family in 
Shanghai was lost when the Chinese Communists occupied the city, 

The British passports held by the family became invalid when the 
British evacuated Palestine. The result was that the Tawil family 
became stateless persons because they were not recognized as citizens 
under Israeli law. 

The evidence presented to this committee establishes that Nissim 
Tawil and his son Solomn entered the United States on October 2 
1946, and his wife and the other four children named in the bil 
entered on July 2, 1947. Their temporary periods of staying in the 
United States were extended until January 31, 1950. Since they 
were unable to leave by that date, it was held that the conditions of 
their departure bonds had been breached. This committee finds that 
the waiver of liability provided for in H.R. 3889 clearly should be 

anted on the grounds of the circumstances of this case. The Tawil 
amily were faced with the prospect of having no place to go when 
they were refused an additional extension of their stay in the United 
States. Further, the boy whose health had been broken by the 
hardships suffered by the family during the war did not recover his 
health until he had been in the United States for 6 years, a period 
extending beyond the time limited for his stay. Finally, with the 
exception of Sarina Goldman, the adopted daughter of the family, 
all of the members of the family have been granted the status of 
permanent residents. On the basis of the appealing equities of this 
case this committee recommends that the bill be considered favorably, 





U.S. DEPARTMENT OF JUSTICE, 
Orrice or THE Deputy AtrorNEY GENERAL, 
Washington, D.C., August 5, 1957. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice relative to the bill (H.R. 3889), 
for the relief of Nissim S. Tawil, Esther Tawil (nee Goldman), Solomon 
Tawil, Isaac Tawil, Kathy Tawil, Jacquelin Tawil, and Sarina 
Goldman. 

The bill would provide for the waiver of liability under, and can- 
cellation of, certain departure bonds posted on behalf of Mr. and 
Pate Nissim S. Tawil and five children, including a ward of the 
amily. 

Review of the file in this case discloses that Nissim Tawil and his 
son Solomon were admitted to the United States at Miami, Fla., as 
temporary visitors on October 2, 1946. Mrs. Tawil and the four 
other children named in the bill were admitted as temporary visitors 
at San Francisco, Calif., on July 2, 1947. In connection with their 
applications for extension of their temporary stay, departure bonds 
were posted for them by the Indemnity Insurance Co. of North 
America in the sum of $500 each to assure their departure before the 
expiration of their temporary stay. All of the aliens received ex- 
tensions to October 8, 1949, but further extensions were denied, and 
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they were directed to leave the United States on or before January 31, 
1950. ‘They all failed to do so and therefore violated the condition 
of their bonds. All were made the subjects of deportation proceedings 
but after hearing they were granted permission to depart voluntarily. 
The status of each of the aliens, except the ward of the family, was 
subsequently legalized through voluntary departure and preexami- 
nation, and they were admitted for permanent residence on May 31, 
1956. Sarina Goldman, the ward z the family, was granted volun- 
tary departure, but did not depart. A private bill to adjust her status 
was subsequently introduced (H.R. 2962, 85th Cong.) but has not 
yet been enacted. 

Since, however, they did not apply for the relief which led finally 
to the adjustment of their status, until after their bonds had been 
breached, there appears to be no basis on which waiver of liability 
on the bonds may be justified. 

Accordingly, the Department of Justice is unable to recommend 
enactment of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
Wituram P. Rogers, 
Deputy Attorney General. 


O 
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Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed f 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2065] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2065) for the relief of Arthur J. Dettmers, Jr., having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action taken by 
the Senate before final adjournment. 

The facts will be found fully set forth in House Report No. 1061, 
85th Congress, 1st session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior recom- 
mendation. 

The committee has been informed that an attorney is involved and 
is entitled to a reasonable fee. 


[H. Rept. No. 1061, 85th Cong., 1st sess.] 
PURPOSE 


The purpose of the proposed legislation, as modified by the amend- 
ments recommended by the committee, is to pay Arthur J. Dettmers, 
Jr., the sum of $7,776.03 in full settlement of all claims against the 
United States for compensation for personal injuries and expenses 
resulting from the crash of a United States Army airplane at Olmsted 
Field, Middletown, Pa., on August 14, 1944, 


STATEMENT 


In 1944, Arthur J. Dettmers, Jr., was employed by the Army as an 
assistant foreman, aircraft instrument mechanic, at the Army airbase, 
Godman Field, Fort Knox, Ky. On August 13, 1944, he decided to 
go to Washington, D.C., where his family was living, to see his family, 
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and to assist them with the problems then being encountered by them 
relating to housing, finances, and other matters. Mr. Dettmers tried 
to get passage on a military flight from Godman Field to Washington, 
D. C.; but was informed that none was available. The operations 
office at Godman Field telephoned Bowman Field at Louisville, Ky., 
to request such transportation for him, and was advised that there 
was a possibility of securing passage to Washington, D. C., for Mr, 
Dettmers. 

Mr. Dettmers therefore drove to Bowman Field in his own car, 
and after waiting some time was informed that there was no traffic 
going to Washington. In order to get to a busier field which might 

ave flights going to Washington Mr. Dettmers accepted the first 
available flight out of Bowman Field. This flight departed on August 
14, 1944, for Stout Field, Ind. A few minutes after his arrival at 
Stout Field, Dettmers secured passage to Patterson Field, Fairfield, 
Ohio. About noon while Mr. Dettmers was at Patterson Field he 
found that he could ride in an AT-6 which was about to depart on 
a flight to the east. Mr. Dettmers understood that this flight was 
going to LaGuardia Field. The Army report to this committee 
indicates that Mr. Dettmers departed from Patterson Field for Middle- 
town, Pa., in this plane at 12:28 p. m. e. w. t., and the plane was 
being piloted by ist Lt. P. Stewart. 

At Olmsted Field, Middletown, Pa., the aircraft crashed in attempt- 
ing to land. From the Army report it appears that the pilot had 
some trouble in landing and attempted to pull the airplane up to 
make another landing attempt. The airplane failed to clear some 
buildings, and crashed into a building just at roof level about 20 
feet from the ground. This crash resulted in the death of the pilot 
and severe injuries to Mr. Dettmers. 

Mr. Dettmers injuries included compound fractures of the nasal 
bones; compound fracture of the skull which involved mainly the 
right frontal bone; a compound fracture of the right maxilla; and 
multiple lacerations of the face and head. In addition, after the 
accident Mr. Dettmers suffered from severe shock, and was irrational. 
The records of the Harrisburg Hospital to which he was taken after 
the crash indicate that he became rational 7 days after his admission 
to the hospital. 

While in the Harrisburg Hospital, after his condition had im- 

roved sufficiently, X-ray studies of the head were carried out. 

hese studies revealed a fracture of the right zygoma, fractures of the 
right frontal bone, with a fracture line running into the frontal 
sinus; fracture of the malarbone, and a depressed fracture of the 
infraorbital ridge of the superior maxilla; fracture of the lateral wall 
of the right antrum; fracture of the nasal processus of the superior 
maxilla. There was also a fracture of the lateral wall of the left 
antrum, and of the infraorbital process of the left superior maxilla, 
no deformity. 

Mr. Dettmers was discharged from the hospital on September 
3, 1944, and was sent by ambulance to the care of his surgeon in 
Washington, D. C. At that time it was recommended that he 
place himself in the hands of a maxillofacial surgeon upon his arrival 
in Washington. 

On September 8, 1944, Mr. Dettmers came under the care of & 
plastic surgeon who operated on him in 1945. The operation corrected 





OO 


be 


ARTHUR J. DETTMERS, JR. 3 


certain deficiencies, but there remained deformity of the eye requiring 
further surgery. He was also examined by a doctor relative to damage 
to his vision. The report indicates that there was damage to his 
vision, which could be corrected by the use of glasses and plastic 
surgery, and that his “eyes will carry on quite well in any capacity 
that does not require alert distance vision * * *.” Mr. Dettmers 
had some oral surgery performed on his mouth and it was indicated 
that extensive dental work would be necessary as a result of his 
injuries. 

‘After making a full report of the facts and circumstances of this 
matter, the Department of the Army in its report made the following 
conclusion concerning relief for Mr. Dettmers: 


All available records indicate that Mr. Dettmers suffered 
serious injury as a result of this incident. He was not 
traveling in the performance of his duties as a Government 
employee, although the evidence indicates that he was 
traveling in an effort to settle personal problems connected 
with his job and occasioned at least in part, by the termina- 
tion of family housing at his place of employment. There is 
no legal obligation to render any compensation to Mr. 
Dettmers at this time. However, in view of the very serious 
injuries suffered and the fact that the crash was the result of 
“a pilot error in judgment,” if the Congress should determine 
that Mr. Dettmers is equitably entitled to the proposed relief, 
the Department of the Army would have no objection to this 
bill, provided that it be amended by striking out the sum of 
“$15,000” as it appears in line 5 of page 1 of the bill, and 
inserting in lieu thereof, the sum of “$7,776.03” (the amount 
of damage originally claimed by Mr. Dettmers) and by 
striking out lines 10 and 11 of page 1 of the bill and inserting 
in lieu thereof the following: “crash of a United States Army 
airplane at Olmsted Field, Middletown, Pa., on August 14, 
1944: ” 


The amount recommended by the Army is the amount stated in a 
claim which Mr. Dettmers submitted to the War Department on 
November 1, 1947. He claimed $502.50 for property damage and 
$7,273.53 for personal injury (a total of $7,776.03). The claim of 
$502.50 for property damage included $235 in cash lost in the crash 
$200 in necessary travel expenses for himself and his family, and 
$67.50 in damage to clothing worn. The claim for personal injuries 
comprehended the following items: 


Actually incurred medical bills to Nov. 1, 1947_......-..---------- $1, 231. 03 
Loss of earnings to Nov. 1, 1947 (based on annual income of $3,300 per 
PINNEINY no otc css ae hon pat ae ote ae nen a aa 4, 692. 50 
Future medical expenses and lost time as a result of hospitalization 
mm the feturei oi Gad sO ea a 1, 350. 00 
Be nicorns oaths anid ive kahei tiated edt animate dea 7, 273. 53 


This claim was not approved by the Army for the reasons set forth in 
its report which centered on the fact that Mr. Dettmers had been 
required to execute a release at Patterson Field, Ohio. However, this 
committee feels that Mr. Dettmers suffered very serious injuries. 
These injuries have been detailed in this report, and are described in 
the Army report to the committee. This committee has determined 
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as a matter of equity and justice that Mr. Dettmers should be accorded 
the relief ecewided for in the amendment recommended by the Army, 
Therefore this committee recommends that the bill, amended to con- 
form with the recommendations of the Department of the Army, be 
favorably considered. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., July 25, 1957, 
Hon. Emanvet CE.ter, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrMan: The Department of the Air Force has trans- 
mitted to this Department your request for a report on H. R. 4543, 
85th Congress, a bill for the relief of Arthur J. Dettmers, Jr., inasmuch 
as the matter involved is one coming under the jurisdiction of the 
Department of the Army. 

his bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, authorized 
end directed to pay, out of any money in the Treasury not otherwise 
appropriated, the sum of $15,000 to Arthur J. Dettmers, Junior, in 
ful] settlement of all claims against the United States. Such sum 
represents compensation for personal injuries and all expenses incident 
thereto sustained as the result of an accident involving the crash of a 
United States Air Force airplane at Middletown Air Depot, Harrisburg, 
Pennsylvania, on August 14, 1944’’. 
paren Department of the Army has considered the above-mentioned 

Records of the Department show that Arthur J. Dettmers, Jr., was a 
civilian employee of the War Department (now Department of the 
Army.) In July 1943, he had been appointed a senior aircraft me- 
chanic, ungraded, at the Army airbase, Godman Field, Fort Knox, 
Ky. On May 1, 1944, he had been promoted to assistant foreman, 
aircraft instrument mechanic, ungraded-09, step 1. On August 10, 
1944, Mr. Dettmers signed a notice of resignation to be effective 
August 23, 1944, upon the expiration of the required 2 weeks’ advance 
notice, listing as his reason for resigning: “Impossible to live with my 
family, with no housing available at this station. Wife in ill health and 
needs me in Washington, D. C.” 

According to Mr. Dettmers’ statement, on August 13, 1944, he 
decided to go to Washington, D. C. “‘to see my wife and try to ascertain 
what we could do about general living problems, housing, finances, 
children’s welfare, household furnishings et cetera.’”’ He also assigned 
the illness of his wife as a reason for making the trip. At the time, 
Dettmers was occupying bachelor officers’ quarters at Godman Field, 
while his family was living in Washington, D. C., with his sister. This 
situation had been brought about by the termination of availability 
of quarters for his family at Godman Field. The Dettmers’ furniture 
erent goods were being stored in a vacant building at Godman 

ield. 

Dettmers had completed his tour of duty on Saturday, August 12, 
1944. Sunday, August 13, 1944, was his normal off-duty day. He 
was not in a leave status, and was therefore scheduled for duty on the 
following day, Monday, August 14, 1944. Dettmers inquired into 
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the possibility of getting a military flight from Godman Field to 
Washington, D. C., and was informed that no passage was available. 
The operations office at Godman Field telephoned Bowman Field, 
Louisville, Ky., to request transportation for Dettmers and was 
informed that there was a possibility of securing passage to Wash- 
ington, D.C. Dettmers then drove, in his own automobile, to Bow- 
man Field. 

After waiting some time at Bowman Field, Dettmers was informed 
that there was no traffic going to Washington, D. C., and he accepted 
the first available flight out from Bowman Field. This flight de- 

arted on August 14, 1944, for Stout Field, Ind. ‘A few minutes after 
his arrival at Stout Field, Dettmers secured passage to Patterson 
Field, Fairfield, Ohio. 

The following is the sworn statement of the base operations officer, 
Patterson Field, Ohio: 

“«* * * Arthur John Dettmers, Jr., at approximately 1000, August 
14, 1944, came into the base operations office and requested an air- 
plane ride to Bolling Field, Washington, D. C. He stated that an 
officer from Godman Field called Bowman Field and requested that 
he be put on an airplane going to Bolling Field. The proposed flight 
at Bowman Field was canceled and he got on another Army 
aircraft and flew to Stout Field and from Stout Field flew in an Army 
aircraft to Patterson Field. 

“He further stated that it was an emergency that his wife was 
seriously ill in Washington, D. C. He was asked to present his 
credentials and showed his identification from Godman Field as 
civilian employee of the War Department. He was advised that 
there were very few aircraft going through here to Bolling Field and 
it would be most convenient for him to go by train and that only in 
case of an emergency are civilians traveling on military orders per- 
mitted to ride military aircraft departing this base. 

“He called the Union Station, Dayton, Ohio, and found that it 
would be 4 hours before he could catch a train and requested that he 
a permitted to wait until that time to see if he could catch an air- 
plane. 

“At approximately 1200, noon, that day, 1st Lt. P. Stewart, pilot 
AT-6 airplane, serial No. 6074, came into the office and asked if it 
would be all right if he took the civilian, Arthur John Dettmers, 
Jr., as passenger to Middletown, Pa., and the undersigned told the 
pilot that it was considered an emergency that he would not be 
obligated in any way and it was requested that he take the civilian 
to Middletown. 

“Mr. Dettmers was advised that he woufd be required to sign a 
release to ride in the Army aircraft as prescribed in AR 95-90. The 
release was presented to Mr. Dettmers and in the presence of * * * 
[three sergeants in the Army]. The release was signed without any 
hesitation, objection or question. The pilot and passenger departed 
this station for Middletown at 1228 e. w. t.” 

Mr. Dettmers departed Patterson Field as a passenger in the Army 
aircraft piloted by Lieutenant Stewart. At Olmsted Field, Middle- 
town, Pa., the aircraft crashed resulting in the death of the pilot, and 
severe injuries to Mr. Dettmers. 

On November 1, 1947, Mr. Dettmers submitted a claim to the 
War Department for damages as a result of the crash. He claimed 
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$502.50 for property damage and $7,273.53 for personal injury (a 
total of $7,776.03). The claim of $502.50 for property damage, 
included $235 in cash lost in the crash, $200 in necessary travel ex- 
penses for himself and his family, and $67.50 in damage to clothing 
worn. The claim for personal injuries comprehended the following 
items: 


Actually incurred medical bills to Nov. 1, 1947........-.-.-------- $1, 231. 03 
Loss of earnings to Nov. 1, 1947 (based on annual income of $3,300 
Re rer eT ee er rei tte ee 4, 692. 50 
Future medical expenses and lost time as a result of hospitalization 
as on al Sided edn iimid ah sad medaner eeneaeeeeconcen 1, 350. 00 
WOOL BESbeed, ese. UI SiL. bcdbbedslalen dé 7, 273. 53 


By a letter dated January 15, 1948, Mr. Dettmers was informed 
that his claim had been disapproved on December 24, 1947, but 
that he had a right to appeal this action to the Secretary of the Army. 
Mr. Dettmers did appeal, and on August 19, 1948, the Assistant 
Secretary of the Army sustained the prior action of disapproval and 
denied the appeal therefrom. The disapproval of the claim and the 
denial of the appeal were based on the fact that Mr. Dettmers vol- 
untarily executed and signed a release at Patterson Field, Ohio, 
in which he assumed the risk incident to any flight or flights involved, 
and that he in effect discharged the Government from all claims or 
qoapes of action on account of injuries which might arise from such 

ights. 

As a result of the accident, and Mr. Dettmers’ claim, a full investi- 

ation of the matter was held. The investigation revealed that Mr. 
ettmers signed the following release while at Patterson Field: 

“Know all men by these presents: Whereas, I, Arthur John Dett- 
mers, Jr., am about to take a flight or flights as a passenger in certain 
Army aircraft on August 14, 1944 (date or dates) ; and whereas, I am 
doing so entirely upon my own initiative, risk, and responsibility; 
now, therefore, in consideration of the permission extended to me by 
the United States through its officers and agents to take said flight 
or flights, I do hereby for myself, my heirs, executors, and adminis- 
trators, remise, release, and forever discharge the Government of the 
United States and all of its officers and agents, acting officially or 
otherwise, from any and all claims, demands, actions, or causes of 
action, on account of my death or on account of any injury to me which 
may occur by reasons of the said flight or flights. 

“The term ‘flight or flights’ as used herein is understood and agreed 
to include the preparation for, continuation, and completion of flight 
or flights as well as all ground and flight operations incident thereto. 
It is further understood and agreed that this release among other 
things, extends to and includes negligence, faulty pilotage, and struc- 
tural failure of the aircraft thereof. 

“The execution hereof does not operate to waive any statutory 
right conferred by act of Congress.” 

Mr. Dettmers does not deny that he signed this release. However, 
he made the following statement on July 2, 1948: 

“* * * T had originally received permission from Godman Field 
operations office to make a flight to Washington, D. C., and I did 
not sign a release. The officer made arrangements by phone to Bow- 
man Field because no planes were leaving Godman Field. I traveled 
from Bowman Field to Stout Field and from there to Patterson Field 
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on an Air Transport Command ship. I found that I could not con- 
tinue this trip because no written orders were made, therefore ar- 
rangements were made to return to Godman Field. At this time 
I made the release shown me because it appeared if I did not I could 
not return. 

“This release was made by me for a flight which did not materialize 
and which was to have been from Patterson Field to Godman Field. 
The Sergeant at the desk assured me that the release was filed with 
the other papers on the flight plan and would be canceled. * * *” 

The base operations officer at Olmsted Field, was an eyewitness 
to the crash, and made the following statement: 

“As base operations officer, I have a very good view of the field 
from my office and about 1440 E I saw an AT-6 on runway No. 14, 
apparently attempting to land. The airplane was in a tail low position 
with the left wing low to the point of dragging and power partially on. 
Just after observing this, the pilot opened the throttle and the air- 

lane started to leave the runway in what, with power off would only 
oe been a severe ground loop, instead the airplane continued to turn 
with the wing towards the ground until he was 90° to the runway of 
his original landing pattern. At this time he was able to bring the 
left wing up. In this position he was about 10 feet off the ground, 
full throttle, heading downwind towards the buildings on the north 
side of the field. These buildings, closely grouped and extending 
practically the length of the field, form a nearly solid wall anywhere 
from 50 feet to over 100 feet high in height. The pilot continued in 
an attempt to clear these obstructions but failed and crashed head on 
into the west end of the maintenance division cafeteria, just at roof 
level about 20 feet off the ground. 

“At the point where the pilot gave the airplane throttle I called the 
control tower on the teletalk and ordered them to sound the crash 
alarm and immediately began to check to see that all proper persons 
were notified of the crash. An inspection of the cockpit showed the 
switches and gas selector valve to be jammed in the on position. 
Fortunately there was no fire. The throttle was wide open but the 
propeller pitch control was still in the cruise position. Battery and 
main-line switches remained on. Both canopies were closed. Pilot 
had only his safety belt fastened and was sitting on his parachute. 
(There were no shoulder straps installed.) 

“As investigation officer, it is my belief that a fatal accident could 
have been adverted, had the pilot elected to cut his gun completely 
and let the airplane ground loop, instead of opening the throttle in an 
attempt to go around. It is further believed: that if shoulder straps 
had been installed, a fatality could have been prevented.” 

It was the conclusion of the investigating board of four officers 
that the “Primary cause of the accident was pilot error in judgment 
in attempting to take off with insufficient area, downwind. The 
apparent reason for his doing so was to prevent damage to the air- 
craft if the ground loop had continued.” 

Mr. Dettmers was of course knocked unconscious in the crash, and 
was unable to furnish particulars on the sequence of events imme- 
diately prior to the crash. However, he did recall the pilot was hav- 
ing some sort of trouble with the throttle prior to landing, and seemed 
to pick up speed immediately before landing. 
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Mr. Dettmers was taken to the Harrisburg Hospital after the 
crash. The following are excerpts from the medical report describing 
his injuries: 

“Examination revealed this patient to be in severe shock, irra- 
tional, suffering from compound fractures of the nasal bones; com- 
pound fracture of the skull, involving mainly the right frontal bone; 
compound fracture of the right maxilla; multiple lacerations of the 
face and head.” 

“He became rational on August 21, 7 days after admission.” 

“After he had improved, X-ray studies of the head were carried out. 
These studies revealed a fracture of the right zygoma; fractures of 
the right frontal bone, with a fracture line running into the frontal 
sinus; fracture of the malarbone, and a depressed fracture of the 
infraorbital ridge of the superior maxilla; fracture of the lateral wall 
of the right antrum; fracture of the nasal processus of the superior 
maxilla. There was also a fracture of the lateral wall of the left 
antrum, the position being good. There was also a fracture of the 
infraorbital process of the left superior maxilla, no deformity.”’ 

“He was discharged from the hospital on September 3, 1944, by 
ambulance, to the care of his surgeon in Washington, D.C. It was 
recommended that he place himself in the hands of a maxillofacial 
surgeon, when he returned to Washington.” 

On September 8, 1944, Mr. Dettmers came under the care of a plas- 
tic surgeon who operated on him in 1945. The operation corrected 
certain deficiencies, but there remained deformity of the eye requiring 
further surgery. He was also examined by a doctor relative to dam- 
age to his vision. The report indicates that there was damage to his 
vision, which could be corrected by the use of glasses and plastic 
surgery, and that his “eyes will carry on quite well in any capacity 
that does not require alert distance vision * * *.’”’ Mr. Dettmers 
hand some oral surgery performed on his mouth and it was indicated 
that extensive dental work would be necessary as a result of his 
injuries. 

The Bureau of Employees’ Compensation has advised that Mr. 
Dettmers never filed a claim for compensation as a result of the in- 
juries suffered in the crash. Inasmuch as his injuries were not 
sustained in the performance of his duties as a Government employee, 
it appears that even if he had filed such a claim, it would have been 
disapproved (39 Stat. 742; 5 U.S. C. 751). 

All available records indicate that Mr. Dettmers suffered serious 
injury as a result of this incident. He was not traveling in the 
performance of his duties as a Government employee, although the 
evidence indicates that he was traveling in an effort to settle personal 
problems connected with his job and occasioned at least in part, by 
the termination of family housing at his place of employment. There 
is no legal obligation to render any compensation to Mr. Dettmers 
at this time. However, in view of the very serious injuries suffered 
and the fact that the crash was the result of “a pilot error in judg- 
ment,” if the Congress should determine that Mr. Dettmers is equit- 
ably entitled to the proposed relief, the Department of the Army 
would have no objection to this bill, provided that it be amended by 
striking out the sum of “$15,000” as it appears in line 5 of page 1 of 
the bill, and inserting in lieu thereof, the sum of “$7,776.03” (the 





we or re ae © 


ae 


ARTHUR J. DETTMERS, JI. 9 


amount of damage originally claimed by Mr. Dettmers) and by 
striking out lines 10 and 11 of page 1 of the bill and inserting in lieu 
thereof the following: ‘‘crash of a United States Army airplane at 
Olmsted Field, Middletown, Pennsylvania, on August 14, 1944:”’. 

The cost of this bill, if enacted as recommended, will be $7,776.03. 

The Bureau of the Budget has advised that it has no objection to 
the submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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Makcs 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2104] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2104) for the relief of Alfonso Giangrande, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An idential bill was favorably reported by the committee and 
= the House during the 85th Congress, but no action was taken 

y the Senate before final adjournment. 

The facts will be found fully set forth in House Report No. 1432, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior 
recommendation. 


[H. Rept. 1432, 85th Cong.) 
PURPOSE 


The purpose of the proposed legislation is to pay $500 to Alfonso 
Giangrande of Brooklyn, N.Y., in full settlement of his claims against 
the United States for reimbursement of the amount of a departure 
bond he posted on September 27, 1949, in connection with the admis- 
sion of an alien, Mrs. Anna Valenti Aiese, to the United States. 


STATEMENT 


On September 27, 1949, Mr. Alfonso Giangrande posted a bond in 
the amount of $500 in connection with the admission of his niece, 
Anna Valenti, into the United States as a temporary visitor. After 
she arrived in the United States she was married to Frank Aiese, an 
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American citizen. Mr. Aiese petitioned in her behalf for a change 
in her status to that of a nonquota immigrant. That petition was 
approved on June 8, 1951. 

In Mrs. Anna Valenti Aiese’s case, preexamination and voluntar 
departure were authorized, and she departed to Canada from which 
she reentered the United States and was lawfully admitted for per- 
manent residence. However, the bond posted by Mr. Alfonso Gian- 
grande in her behalf was declared breached and the collateral was 
covered into the Treasury. As evidenced in its report to this commit- 
tee, the Justice Department has taken the stand that the bond was 
properly declared breached and forfeited to the United States. 

This committee has carefully considered this case from the stand- 
point of the circumstances of Mrs. Aiese’s staying in this country over 
the period limited by the terms of her original admission. She married 
a citizen of the United States, and by virtue of the procedures of pre- 
examination and then reentry she was granted the status of a lawfully 
admitted permanent resident. She has now been naturalized as a 
citizen of the United States. On this state of facts this committee 
feels that it would be unjust to have Mr. Giangrande bear the loss of 
the amount of the bond, and therefore the committee has determined 
that this is a just case for legislative relief. Accordingly, this com- 
mittee recommends that the bill be considered favorably. 

From the material submitted to the committee it appears that an 
attorney has rendered services on this matter and therefore the bill 
carries the customary attorney’s fee proviso. 


DEPARTMENT OF JUSTICE, 
Orrice or THE Deputy ATrorNEY GENERAL, 
Washington, D.C., August 20, 1957. 
Hon. EmManvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice relative to the bill (H.R. 2093) 
for the relief of Alfonso Giangrande. 

The bill would provide for the payment of the sum of $500 to 
Alfonso Giangrande, of Brooklyn, N.Y., as reimbursement of the 
amount of an immigration departure bond posted by him on behalf 
= an alien, and subsequently breached and forfeited to the United 

tates. 

A review of the file in this case discloses that Anna Valenti, a 
native and citizen of Italy, was admitted to the United States at the 
port of New York on September 25, 1949, as a temporary visitor for 
a period to expire on December 27, 1949. A bond in the sum of 
$500, to insure her departure within the time specified, was furnished 
by claimant in this bill. Application for an extension of the alien’s 
temporary stay was denied. She married Francis R. Aiese, a citizen 
of the United States whose petition on her behalf for a nonquota 
status was approved on June 8, 1951. Preexamination and voluntary 
departure were authorized, and she departed to Canada whence she 
reentered the United States and was lawfully admitted for permanent 
residence. The bond posted by claimant in behalf of this alien was 
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declared breached and the collateral was covered into the Treasury. 
The alien was naturalized as a citizea of the United States on Novem- 
ber 15, 1955. 

The bond in this case was properly declared breached and forfeited 
to the United States, and no reason appears why the amount thereof 
should now be returned to the surety. Accordingly, the Department 
of Justice is unable to recommend the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
WituraM P. Roacers, 
Deputy Attorney General. 


O 
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Marcs 3, 1959.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Asumorg, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2279] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2279) for the relief of Mrs. Tyra Fenner Tynes, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
poses the House during the 85th Congress, but no action taken by the 

enate before final adjournment. 

The facts will be found fully set forth in the House Report 2131, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior 
recommendation. 

{H. Rept. 2131, 85th Cong.] 


The purpose of the proposed legislation is to waive sections 15 to 20, 
inclusive, of the Federal Employees’ Compensation Act in favor of 
Mrs. Tyra Fenner Tynes, of New Orleans, La., so that she may file 
her claim and be considered on its merit. Mr. Tynes died of an un- 
determined origin and she failed to file her claim within the statute of 
limitation. Therefore, your committee is of the opinion that she 
should be given this opportunity to file her claim and be considered 
on its merit, and recommend favorable consideration of the bill. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., January 7, 1958. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, House of Representatives. 
Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 9487, 85th 
Congress, a bill for the relief of Mrs, Tyra Fenner Tynes. 


84007 








2 MRS. TYRA FENNER TYNES 


This bill provides as follows: 

“That sections 15 to 20, inclusive, of the Federal Employees’ 
Compensation Act are hereby waived in favor of Mrs. Tyra Fenner 
Tynes, New Orleans, Louisiana, and her claim for compensation for 
the death of her husband, Tyra Fenner Tynes, a former civilian em- 
ployee of the Corps of Engineers, United States Army, who died in 
the Canal Zone on September 23, 1942, shall be acted upon under the 
remaining provisions of such Act if she files such claim with the 
Bureau of Employees’ Compensation, Department of Labor, within 
six months after the date of enactment of this Act. No benefits shall 
accrue by reason of the enactment of this Act for any period prior to 
the date of its enactment.” 

The Department of the Army has considered this bill. Records 
of this Department reveal that on July 6, 1942, at New Orleans, La., 
the late Tyra Fenner Tynes entered into an employment contract with 
the Department engineer, Panama Canal Department, U.S. Army 
Corps of Engineers. By virtue of this agreement, Mr. Tynes agreed 
to perform labor as a plumber in the Republic of Panama and the 
Canal Zone. The contract also pertinently provided: 

“That, in the event of disability or death of the employee resulting 
from a personal injury sustained while in the performance of his duty, 
the employee, or his beneficiaries, as the case may be, will be paid 
compensation in the cases prescribed, and to the extent specified, in 
the act of Congress of the United States known as the Federal Em- 
ployees’ Compensation Act as amended.”’ 

Mr. Tynes departed from New Orleans on July 8, 1942, by Gov- 
ernment-furnished transportation. On September 22, 1942, while 
employed at Camp Pacora, C.Z., he was admitted to the Gorgas 
Hospital in serious condition, suffering from a fever of undetermined 
origin. Mr. Tynes died at about 10:30 p.m. on September 23, 1942. 
The cause of his death was listed as heart disease. 

By letter dated November 8, 1942, to the district engineer, Canal 
Zone, Mrs. Tynes stated that as her husband had been in perfect 
health when he entered his employment, and had died of internal 
bleeding caused by a ruptured blood vessel, his death must have 
resulted from his employment. Accordingly, she requested informa- 
tion as to whether she was entitled to compensation from the Govern- 
ment by reason of her husband’s death. By letter dated November 
21, 1942, the district office, Corps of Engineers, replied pertinently 
as follows: 

“There is enclosed copy of certificate of death issued on the basis 
of the hospital chart at Gorgas Hospital in the case of your late 
husband. It is regretted indeed that this office is unable to furnish 
information other than that Mr. Tynes was admitted to Gorgas 
Hospital on Tuesday, September 22, 1942, seriously ill. By radio- 
gram from the Office of the Adjutant General notification thereof was 
sent to you. 

“There is nothing of record to indicate that Mr. Tynes was injured 
or ill prior to September 22, 1942. However, if, as indicated by your 
letter, you believe that there is direct relationship between the 
condition causing your husband’s death and his employment under 
this office, you are entitled to submit a formal claim for the con- 
sideration of the United States Employees’ Compensation Com- 
mission, 285 Madison Avenue, New York, N.Y.” 
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Subject bill would waive notice and statute of limitations provisions 
of the Federal Employees’ Compensation Act in order that Mrs. 
Tynes might process, at this time, a claim for compensation arising 
out of her husband’s death. The Federal Employees’ Compensation 
ve (39 Stat. 749), as amended (5 U.S.C. 787), provides pertinently 
that: 

“‘* * * Tn the absence of fraud or mistake in mathematical calcu- 
lation, the finding of facts in, and the decision of the Secretary upon, 
the merits of any claim presented under or a by sections 
751-756, 757-791, and 793 of this title if supported by competent 
evidence shall not be subject to review by any ‘other administrative 
or accounting officer, employee, or agent of the United States. * * *” 
In view of this provision, it would appear that any recommendation 
by the executive department as to waiver by private relief legislation 
provisions of the Federal Employees’ Compensation Act is a matter 
most properly within the jurisdiction of the Secretary of Labor and 
his designated representatives in such matters, the Bureau of Em- 
ployees’ Compensation. 

For the foregoing reason the Department of the Army refrains from 
making any rec ommendation with reference to the subject bill. 

The cost of this bill, if enacted, cannot be ascertained at this time. 

The Bureau of the Budget advised that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiper M. Brucker, 
Secretary of the Army. 
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Mazcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 





Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2280] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2280) for the relief of Adele M. Parker, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill was favorably reported by the committee and 
sme the House during the 85th Congress, but no action taken by the 

enate. 

The facts will be found fully set forth in House Report 2440, 85th 
Congress, 2d session, which is appended hereto and made a part of this 
report. Therefore, your committee concur in the prior recom- 
mendation. 


[H. Rept. 2440, 85th Cong., 2d sess.] 


The purpose of the proposed legislation is to pay Mrs. Adele M. 
Parker, of Springfield, Mass., $5,000 as a gratuity for the death of 
her son, George J. MacDonald, Jr., U.S. Naval Reserve, who died on 
February 4, 1944, while on active duty. 


STATEMENT 


Mrs. Parker’s son, George MacDonald, Jr., enlisted in the U.S. 
Naval Reserve on September 4, 1942, as a motor machinists mate, 
second class. When he enlisted he gave his mother, Adele M. Parker, 
750 White Street, Springfield, Mass., as his next of kin. George 
MacDonald was officially reported to be missing in action as of 
February 3, 1943. On that date he was aboard the steamship 
Dorchester which was torpedoed and sunk near Greenland. Subse- 
quently, in accordance with section 5 of Public Law 490 of the 77tb 
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Congress, his death was presumed to have occurred on February 4, 
1944. 

As is shown in the report of the Department of the Navy, a search 
of George MacDonald’s personnel records fails to indicate that he had 
made any application for Government-sponsored life insurance. 
However the evidence presented to the committee establishes the 
fact that this Navy man intended to file such an application at his 
first opportunity, and actually informed his mother of this fact. 
The following excerpt from a statement of Mrs. Parker which shows 
the situation just prior to the young man’s departure: 


My son and I discussed his insurance on the phone when he 
called me from Boston that he was being rushed to an assign- 
ment. He stated he would purchase his insurance then. He 
was much in favor of insurance and had purchased insurance 
when he started to work. 


On January 19, 1943, George MacDonald called his mother by tele- 
phone from New York City early in the evening. At that time he 
told her that he was leaving the following day and indicated that he 
would make arrangements for insurance. Mrs. Parker has furnished 
the committee with a letter she sent her son dated January 24, 1943, 
together with the envelope postmarked on that date. This letter was 
never delivered to her boy and was returned to her. In that letter 
Mrs. Parker wrote her son concerning insurance: 


I hope you had time before you left to take care of your 
money and insurance and those things. 


The evidence presented to the committee clearly shows that George 
MacDonald was aware of the need for insurance, and had assured his 
mother that he would apply for the insurance at his first opportunity. 
The committee feels that this matter must be considered in the light 
of the situation of our Armed Forces in January of 1943. The facts 
of this case show that here a Navy man was sent to New York, and 
almost immediately ordered aboard a ship, the steamship Dorchester, 
for transportation overseas. All of this was done under the urgency 
of the early years of this Nation’s participation in World War II. 
It is entirely possible that an application for insurance executed by 
George MacDonald under these circumstances could have been lost, 
or possibly went down with the Dorchester. In the light of these 
particular circumstances, this committee feels that this is a proper 
case for legislative relief. Accordingly, the committee recommends 
that the bill be considered favorably. 

The committee has given favorable consideration to similar cases 
in the past. The following private law involved a similar situation 
and is a precedent for relief: 


Private Law 633—82d Congress 
Chapter 313—2d Session 
H.R. 2962 
AN ACT For the relief of Maude 8S. Burman 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Secretary of the Treasury is authorized and directed to pay, 
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out of any money in the Treasury not otherwise appropriated, 
to Mrs. Maude 5. Burman, of Hamilton, New York, the sum 
of $5,000.as a gratuity for the death of her husband, Lieu- 
tenant Frank Winfield Burman, United States Naval Re- 
serve, who died on July 14, 1942, while on active duty: Pro- 
vided, That no part of the amount appropriated in this Act 
in excess of 10 per centum thereof shall be paid or delivered 
to or received by any agent or attorney on account of serv- 
ices rendered in connection with this claim, and the same 
shall be unlawful, any contract to the contrary notwithstand- 
ing. Any person violating the provisions of this Act shall be 
deemed guilty of a misdemeanor and upon conviction thereof 
shall be tined in any sum not exceeding $1,000. 
Approved May 21, 1952. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D.C., June 27, 1958. 
Hon. EMANvEt CELuLer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuarrMan: Reference is made to your letter of 
April 3, 1958, to the Secretary of the Navy requesting comment on 
H.R. 11817, a bill for the relief of Adele M. Parker. 

Under the provisions of H.R. 11817, the Secretary of the Treasury 
would be authorized and directed to pay to Mrs. Adele M. Parker, of 
Springfield, Mass., the sum of $5,000 as a gratuity for the death of 
her son, George J. MacDonald, Jr., USNR, who died on February 4, 
1944, while on active duty with the U.S. Navy. 

The records of the Department of the Navy indicate that George 
MacDonald, Jr., enlisted in the U.S. Naval Reserve on September 4, 
1942, as a motor machinist’s mate, second class. At the time of his 
enlistment, he had listed his mother, Adele M. Parker, 750 White 
Street, Springfield, Mass., as his next of kin. 

These records further indicate that George MacDonald, Jr., was 
officially reported to be missing in action as of February 3, 1943, 
having been aboard a merchant vessel when it was torpedoed and 
sunk near Greenland. Subsequently, in accordance with section 5 
of Public Law 490, 77th Congress, death was presumed to have 
occurred on February 4, 1944. 

A search of George MacDonald’s personnel records fails to indicate 
that he had made any application for Government-sponsored life in- 
surance. However, the records do reveal that the 6 months’ death 
gratuity in the amount of $691.20 was paid to Adele M. Parker on 
May 19, 1944. 

On the basis of-the foregoing information, it appears that the pur- 
pose of H.R. 11817 is to provide Adele M. Parker with a gratuity in 
the amount of $5,000 in lieu of whatever insurance proceeds might 
have been payable had Goerge MacDonald elected to obtain Govern- 
ment-sponsored insurance. 

In view of the circumstances outlined above, enactment of H.R. 
11817 would be discriminating with respect to the survivors of hun- 
dreds of other service members similarly situated. Accordingly, the 
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Department of the Navy recommends against the enactment of H.R. 
11817. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on - 
H.R. 11817. 

Sincerely yours, 
R. Y. McEtroy, 
Captain, U.S. Navy, 
Deputy Director, Legislative Liaison 
(For the Secretary of the Navy). 


O 
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to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2586] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2586) for the relief of Miss Mame E. Howell, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill was favorably reported by the committee and 
pene the House during the 85th Congress, but no action was taken 

y the Senate before adjournment. ‘The facts will be found fully set 
forth in House Report No. 1752, 85th Congress, 2d session, which is 
appended hereto and made a part of this report, Therefore, your 
committee concur in the prior recommendation. 


(H. Rept. 1752, 85th Cong., 2d sess.] 


The purpose of the proposed legislation is that the designation on 
April 2, 1940, by Lucy Howell Netherton, deceased, former employee 
of the Veterans’ Administration, of Miss Mame E. Howell, Louisville 
Ky., as the sole beneficiary entitled to payment of the amount o 
$4,954.85 in the civil-service retirement and disability fund to the 
credit of the said Lucy Howell Netherton, shall be held and considered 
to be, and at all times on and after April 2, 1940, to have been in full 
force and effect. 

The facts in connection with this claim are fully set forth in report 
from the U.S. Civil Service Commission to the chairman of the com- 
mittee, dated March 3, 1958. Subsequent to the date of this report, 
evidence has been furnished to the committee to the effect that Miss 
Howell is the sole beneficiary of Lucy Howell Netherton, and affi- 
davits have been submitted to confirm that she is entitled to the 


84007 











2 MISS MAME E. HOWELL 


proceeds of the funds now held by the Civil Service Commission to the 
credit of Mrs. Netherton. With this evidence the Commission has no 
objection to the enactment of the bill. 

Thesiters: your committee recommends favorable consideration of 


the bill. 





U.S. Crvit Servicse Commission, 
Washington, D.C., March 3, 1958, 
Hon. EmManvet Crier, 
Chairman, Committee on the Judiciary, 
House of Representatives, House Office Building. 

Dear Mr. Creuuer: This refers further to your letter of June 13, 
1957, concerning H.R. 8088, a bill for the relief of Miss Mame E. 
Howell. 

Mrs. Lucy Howell Netherton, former Veterans’ Administration ° 
employee, died August 5, 1956, leaving the sum of $4,954.85 to her 
credit in the civil service retirement fund. This amount is payable 
as a final lump-sum death benefit under the Civil Service Retirement 
Act. To date no award of such benefit has been made. 

H. R. 8088 proposes that this lump sum be awarded to Miss Mame 
E. Howell, as sole beneficiary under the terms of a Retirement Act 
designation of beneficiary said to have been made by the deceased 
on April 2, 1940. 

We have no designation of April 2, 1940, by Mrs. Netherton. Any 
such designation by her was voided by operation of an amendment to 
the Retirement Act, approved June 14, 1950, and effective October 1, 
1950. This amendment established a new order of payment for 
lump-sum death benefits. It also provided that all designations of 
beneficiary received in this Commission before September 1, 1950, 
were null and void, except where an application for benefits based 
on the death of the designator was received in the Commission before 
January 2, 1951. As was the legislative intent, this amendment 
made obsolete and available for disposal an existing file of some 5 
million designations. The original of any 1940 designation by Mrs. 
ee was thus voided and disposed of many years before her 

eath. 

The act of June 14, 1950, became the subject of judicial challenge 
in the case of Rafferty v. United States, but was upheld on February 16, 
1954, by the U.S. Court of Appeals for the Third Circuit (210 F. 2d 
934). 

Although the retirement law authorized her to do so, there is no 
record of Mrs. Netherton having filed any subsequent designation of 
beneficiary. Her retirement money is thus bavahis under the remain- 
ing order of precedence stipulated by the law, which is as follows: 

1. Surviving spouse. 

2. Descendants. 

3. Parents or parent. 

4. Executor or administrator of estate. 
5. Other next of kin. 

The only claim filed for benefits in the case is that of Miss Mame 
E. Howell, sister of the deceased, and administratrix of her estate. 
Miss Howell indicated her sister was survived by five blood relatives: 
herself, a brother, two nieces, and a nephew. She further indicated 
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that her sister had been married to one John Y. Netherton, from whom 
she had been separated for 25 years prior to death. 

Miss Howell has been asked to prove, if such was the fact, that her 
sister was not survived by a husband. She has been unable to do so. 
Although a year and a half has elapsed since the death of Mrs. Nether- 
ton and no claim from a widower has been forthcoming, the situation 
is such that no settlement in the case may properly be made with 
anyone. | 

The law vested title to the payment in the widower if one survived. 
It is admitted that one may have survived. Yet no claim from a 
widower has been received. A stalemate therefore exists which could, 
if it persists, result in virtual forfeiture of the death benefit to the 
retirement fund, a development definitely'not contemplated by the 
Retirement Act. 

It is in these circumstances that H.R. 8088 proposes to consider 
Mrs. Netherton’s voided 1940 designation of beneficiary as still in 
full force and effect and directs payment to Miss Howell as sole 
beneficiary under its apparent terms. A duplicate copy of any desig- 
nation filed has always been returned to each designator under the 
Retirement Act. Evidently such duplicate of the 1940 designation 
has been preserved in this case, although it has never been exhibited 
to us, and the bill bases its proposal to pay Miss Howell on the dispo- 
sition indicated therein. 

In assessing this proposal, the Commission has taken into consid- 
eration the following points: 

1. That the settlement provided in the bill is at variance with the 
applicable provisions of the Retirement Act. Upon proof that the 
deceased employee was not survived by a husband, Miss Howell 
could establish entitlement to all or part of the benefit due (as ad- 
ministratrix, or if the estate were closed, as one of Mrs. Netherton’s 
heirs), but such entitlement under the act could never be on the basis 
of sole beneficiary. 

2. That, on the other hand, a situation exists whereby the benefit 
due might, in effect, be forfeited to the retirement fund; a result 
unintended by the retirement law. 

3. That while payment as proposed would not be in accord with the 
act’s provisions, it would not operate as a precedent of any sort, nor 
interfere with the orderly administration of the act generally. 

4. That although Mrs. Netherton did not leave a designation in 
force naming her sister beneficiary for her retirement fund, she did 
name Miss Howell as beneficiary for the $1,250 insurance she had under 
the Federal Employees’ Group Life Insurance Act of 1954. 

Accordingly, if your committee should conclude that of the several 
survivors of Mrs. Netherton, Miss Howell is the person who equitabl 
should be paid the total to decedent’s credit in the retirement fund, 
the Commission under all the circumstances would offer no objection 
to the enactment of this bill. 

The Bureau of the Budget advises there would be no objection to 
the submission of this report to your committee. 

By direction of the Commission: 

Sincerely yours, 
Harris Ettsworta, Chairman. 
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AFFIDAVIT 


After my death I want my sister, Mame E. Howell, to have any 
money I have in the bank and everything else I possess— 
Lucy H. Neruerron. 
June 12, 1944. ‘ 
Witnessed this 12th day of June, 1944. 
Lorna V. Kieer. 
Mary M. Avuxter. 





Strate or KENTUCKY 


At a county court held for Jefferson County at courthouse in city 
of Louisville on August 14, 1956, was produced in court the foregoing 
instrument of writing purporting to be the last will and testament 
of Lucy H. Netherton, deceased, late of this county, who died August 
5, 1956, resident thereof; and same was proven to be in handwritin 
of and wholly written by said testatrix by testimony of Jane Howell 
Fleming and G. Travis Howell; whereupon same was established 
and adjudged by the court to be the last will and testament of said 
testatrix and ordered to be recorded as such; and I hereby certify 
that same is recorded in my office as clerk of said court. 

Witness my hand this August 14, 1956. 


James V. QuEeENAN, Clerk. 
By Cartos Russman, D.C. 


I, James F. Queenan, clerk of the Jefferson County Court, Ken- 
tucky, do hereby certify that the foregoing contains a full, true and 
correct copy as taken from and compared with the original records 
in my office of which I am legal custodian, of last will and testament 
and codicils thereto, and certificate of probate thereof, of Lucy H. 
Netherton, deceased, late of this county, and I further certify that 
said will is duly recorded in Will Book 92 at page 76. 

Witness my hand this 2d day of April 1958. 


James F, Queenan, Clerk. 
By K. Rorscerser, D.C 





Srate or Kentucky, 
County of Jefferson: 

The affiant, Jane Howell Fleming, states that she is a niece of Lucy 
Howell Netherton, deceased, and that she does hereby assign any 
interest she may have in the civil service retirement fund by reason 
of being an heir of Lucy Howell Netherton, deceased, to Mame E. 
Howell. 

JANE Howett Fieminea. 

Subscribed and sworn to before me by Jane Howell Fleming this 
15th day of March 1958. 

My commission expires November 15, 1959. 


[SEAL] Avis L. GraBiez, 
Notary Public, Jefferson County, Ky. 
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Strate or MARYLAND, 
County of Howard: 

The affiant, George S. Howell, states that he is a nephew of Lucy 
Howell Netherton, deceased, and that he does hereby assign any inter- 
est he may have in the civil service retirement fund by reason of being 
an heir of Lucy Howell Netherton, deceased, to Mame E. Howell. 

Georce S. Howett. 


Subscribed and sworn to before me by George S. Howell, this 21st 
day of March 1958. 
My commission expires May 4, 1959. 
[SEAL] Cuaries W. Mites, Sr., 
Notary Public, Howard County, Md. 





STaTE oF Onto, 
County of Hamilton: 


The affiant, Martha Howell McCarthy, states that she is a niece 
of Lucy Howell Netherton, deceased, and that she does hereby assign 
any interest she may have in the civil service retirement fund by 
a opens an heir of Lucy Howell Netherton, deceased, to Mame 

. Howell. 


Martua Howett McCartay. 


Subscribed and sworn to before me by Martha Howell McCarthy, 
this 18th day of March 1958. 


My commission expires 





Perer J. McCarrtuy, Jr., 
Notary Public, Hamilton County, Ohio: 





Tue Strate or Onto, 
County of Hamilton, ss: 


I, Elmer F. Hunsicker, clerk of the Common Pleas Court, the same 
being a court of record of the aforesaid county, having by law a seal 
do hereby certify that Peter J. McCarthy, Jr., Esq., whose name is 
subscribed to the attached certificate of acknowledgment, proof or 
affidavit, was at the time of taking said acknowledgment, proof or 
affidavit a notary public duly commissioned and sworn and residing 
in said county, and was, as such, an officer of said State, duly author- 
ized by the laws thereof to take and certify the same, as well as to 
take and certify the proof and acknowledgment of deeds and other 
instruments in writing to be recorded in said State, and that full faith 
and credit are and ought to be given to his official acts; and I further 
certify that I am well acquainted with his handwriting and verily 
believe that the signature to the attached certificate is his genuine 
signature. I further certify that the filing of the impression of the 
notary seal is not required in this State. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal this 19th day of March 1958. 


[SEAL] Eimer F. Hunsicker, 
Clerk of Common Pleas Court, Hamilton County, Ohio. 
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6 MISS MAME E, HOWELL 


Strate or Kentucky, 
County of Jefferson: 

The affiant, G. Travis Howell, states that he is a brother of Lucy 
Howell Netherton, deceased, and that he does hereby assign any 
interest he may have in the civil service retirement fund by reason of 
being an heir of Lucy Howell Netherton, deceased, to Mame E 
Howell, 

G. Travis Howstt. 

Subscribed and sworn to before me by G. Travis Howell, this 18th 
day of March 1958. 

y commission expires November 15, 1959. 
[sHAL] Avis L. Grasp, ! 
Notary Public, Jefferson County, Ky: 
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. ad 


1st Session No. 116 


— 


86TH CONGRESS ! HOUSE OF REPRESENTATIVES {| REPORT 





WILLIAM C. HUTTO 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Donouve, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2602] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2602) for the relief of William C. Hutto, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

Page 1, line 11, strike out “February 11, 1933”, and insert in lieu 
thereof “‘April 1, 1946”. 

Page 1, line 11, strike out ““February”’. 

Page 2, line 1, strike out ‘11, 1933’, and insert in lieu thereof 
“April 1, 1946, through August 3, 1955’’. 

Page 2, line 4, strike out “in excess of 10 per centum thereof’. 

An identical bill was favorably anaes by the committee and 
passed the House in the 85th Congress, but no action taken by the 
Senate. The facts will be found fully set forth in House Report No. 
1911, 85th Congress, 2d session, which is appended hereto and made a 
part of this report, Therefore, your committee concurs in the prior 
recommendation. 


{H. Rept. 1911, 85th Cong.] 


The purpose of the proposed legislation is to authorize and direct 
the Veterans’ Administration to pay William C. Hutto, of Atlanta, 
Ga., an equal amount of disability compensation which would have 
been paid to him on account of the loss of his right ring finger, if he 
had filed application for such compensation with the Veterans’ Admin- 
istration at the time of the act of June 27, 1946 (60 Stat. 319), when 
the Administration first recognized as compensable the type of dis- 
ability suffered by Mr. Hutto. 
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STATEMENT OF FACTS 


It appears that Mr. Hutto enlisted in the U.S, Coast Guard, his 
first enlistment expiring in 1933. During that term of enlistment, he 
was doing carpentry work in line of duty at Fort Lauderdale, Fla., on 
a post barracks, and a machine slipped in some way and his hand was 
caught and mangled two of his fingers and cut off one of them. He 
was treated in the hospital and recovered and honorably discharged. 
He reenlisted and was discharged from the second reenlistment on 
December 17, 1935. Mr. Hutto never made application for com- 
pensation until 1955 and was awarded compensation at the rate of 
$15 per month and is now drawing it. 

This bill seeks to give him the right and to direct the Veterans’ 
Administration to pay him what he would have been entitled to if he 
had made application promptly as soon as he was entitled to make it. 
There is no question about his being entitled to it if he had applied. 

The bill is being amended to conform with the dates furnished by 
the Veterans’ Administration; that is making it effective as of April 1, 
1946, through August 3, 1955, instead of February 11, 1933. 

Your committee held hearings on this bill, and after a careful review 
of the record is of the opinion that Mr. Hutto is justly entitled to this 
difference in compensation for the dates referred to in the former 
paragraph. Favorable consideration is recommended. 





VETERANS’ ADMINISTRATION, 
Washington, D.C., April 15, 1958, 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cetier: Further reference is made to your request for 
a report on H.R. 9772, 85th Congress, which provides: 

“Theat the Administrator of Veterans’ Affairs is authorized and 
directed to pay to William C. Hutto, Atlanta, Georgia (Veterans’ 
Administration claim numbered C-19062031), out of current appro- 
priations for the payment of compensation, an amount equal to the 
amount of disability compensation which would have been paid to 
him on account of the loss of his right ring finger, if he had filed ap- 
plication for such compensation with the Veterans’ Administration on 
February 11, 1933, for the period beginning on February 11, 1933, 
and ending on the effective date of the award of disability compensa- 
tion made to him on account of such disability: Provided, That no 
part of the amount appropriated in this Act in excess of 10 per centum 
thereof shall be paid or delivered to or received by any agent or at- 
torney on account of services rendered in connection with this claim, 
and the same shall be unlawful, any contract to the contrary notwith- 
standing. Any person violating the provisions of this Act shall be 
deemed guilty of a misdemeanor and upon conviction thereof shall be 
fined in any sum not exceeding $1,000.” 

While on active duty with the U.S. Coast Guard, Mr. Hutto on 
Fevruary 11, 1933, accidentally amputated the distal phalanx of his 
right ring finger. He was honorably discharged from service Decem- 
ber 17, 1935. 
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On August 4, 1955, almost 20 years after his discharge from service, 
Mr. Hutto filed an application for compensation for the loss of his 
finger. After medical examination it was determined that the ampu- 
tation was 10 percent disabling and Mr. Hutto was awarded com- 
pensation effective August 4, 1955, the date of filing claim. He is 
currently receiving compensation in the amount of $15 monthly. 

Applicable law prohibits the payment of compensation while a per- 
son is in receipt of active-duty pay. Thus, a claim for compensation 
by Mr. Hutto would have been disallowed if he had applied on 
February 11, 1933. It would not have been revived by his claim of 
August 4, 1955. Accordingly, the bill could be construed as authoriz- 
ing no additional payment. 

However, it is assumed for the purpose of this report that the bill 
intends to authorize payment of the maximum amount of compen- 
sation Mr. Hutto could have received for his disability prior to 
August 4, 1955. Such a sum would cover the period from April 1, 
1946, through August 3, 1955, and amount to approximately $1,309. 
On the former date, under the act of June 27, 1946 (60 Stat. 319), 
the Veterans’ Administration first recognized as compensable the type 
of disability suffered by Mr. Hutto. If the intent is otherwise the 
bill should be clarified. 

The circumstances of the case have been carefully considered. No 
reason is apparent why it should be singled out for special legislative 
treatment by authorizing payment of compensation from an earlier 
date than is permitted by general law. To do so would be discrimi- 
natory and precedential. 

The Veterans’ Administration does not believe that private bills of 
this nature should receive favorable consideration. 

Advice has been received from the Bureau of the Budget that 


there would be no objection to the submission of this report to your 
committee. 


Sincerely yours, 
Sumner G. WHITTIER, 
Administrator. 








86TH ConarREss } HOUSE OF REPRESENTATIVES { Ruport 
lst Session No. 117 





JOHN R. COOK 





Marca 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 





Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 
(To accompany H.R. 2668) 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2668) for the relief of John R. Cook, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill, as amended, do pass. 

The amendment is as follows: 

Page 2, line 7, strike the words ‘‘in excess of 10 per centum thereof’. 

A similar bill passed the House during the 85th Congress, but no 
action was taken by the Senate prior to adjournment. The facts 
concerning the matter are set out in House Report No. 1060 of the 
85th Congress, 1st session, which is as follows: 


{(H. Rept. 1060, 85th Cong., Ist sess.] 


This measure would authorize payment of $1,000 to John R. Cook, 
of Alameda, Calif, on account of expenses incurred by him in suc- 
cessfully defending himself against a criminal prosecution brought by 
the United States, based on acts alleged to have been committed by 
him in the performance of his duties as an employee of the Post Office 
Department. 

STATEMENT OF FACTS 


It appears that Mr. Cook was removed from his position of clerk in 
the Alameda, Calif., post office on December 23, 1955, under alleged 
charges of theft of the U.S. mails and forgery of a U.S. Treasury check 
— to Isaac F. Broderick. Prior thereto Mr. Cook admitted 

andling the check but denied that the check was cashed by him on a 
forged endorsement and an analyst expressed the opinion that Mr. 
Cook forged an endorsement on the check. When arraigned in the 
Federal Court, Mr. Cook entered a plea of not guilty. Before trial 
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the opinions of two additional handwriting experts were sought. 
They expressed doubt that the endorsement was forged. On February 
21, 1956, the charges were ordered dismissed by the presiding judge. 
The Department has since reinstated him with back pay for the period 
of his suspension. 

During the 82d Congress a bill for the relief of Grady Franklin 
hedge which is a similar bill, was enacted into law and is Private Law 
No. 153. 

The Post Office Department in its report to the committee dated 
July 17, 1957, states that it would have no objection to the enactment 
of this bill. The author of the bill has informed the committee that 
no attorney is involved in the presentation of the bill. 


gp perere, your committee recommends favorable consideration. of 
the bill. 


Post Orrick DEPARTMENT, 
BurREAU OF THE GENERAL COUNSEL, 
Washington, D.C., July 17, 1957. 
Hon. EmManve: CELier, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuatrman: Reference is made to the request for a report 
on H.R. 3567, a bill for the relief of John R. Cook. 

This measure would authorize payment of $1,000 to John R. Cook, 
of Alameda, Calif., on account of expenses incurred by him in suecess- 
fully defending himself against a criminal prosecution brought by the 
United States, based on acts alleged to have been committed by him 
in the performance of his duties as an employee of the Post Office 
Department. 

The records of this Department indicate that Mr. Cook was removed 
from his position of clerk in the Alameda (Calif.) Post Office on Decem- 
ber 23, 1955, under alleged charges of theft of the U.S. mails and 
forgery of a U.S. Treasury check payable to Isaac F. Broderick. 
Prior thereto Mr. Cook admitted handling the check but denied that 
the check was cashed by him on a forged endorsement and, an analyst 
expressed the opinion that Mr. Cook forged an endorsement on the 
check. When arraigned in the Federal court, Mr. Cook entered a 
plea of not guilty. Before trial the opinions of two additional hand- 
writing experts were sought. They expressed doubt that the endorse- 
ment was forged. On February 21, 1956, the charges were ordered 
dismissed by the presiding judge. This Department has since rein- 
stated Mr. Cook with back pay for the period of his suspension. 

In view of the foregoing, this Department interposes no objection 
to the enactment of H.R. 3567. 

The Bureau of the Budget has advised that, while there would be no 
objection to the submission of this report to the committee, the 
Bureau of the Budget does not favor enactment of this measure, 

Sincerely yours, 
Asse McGrecor Gorr, 
General Counsel. 
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Post Orrice DEPARTMENT, 
San Francisco Recionat OFrice, 
San Francisco, Calif., February 8, 1966. 
Mr. Joun R. Cook, 
1212 Regent Street, Alameda, Calif. 


Dear Mr. Cook: We have reviewed our decision of December 9, 
1955, which directed the postmaster at Alameda, Calif., to remove you 
from your position at the Alameda post office, effective at the close 
of business December 23, 1955. 

As a result of additional information received since directing your 
removal, we have now determined that the removal action was im- 
proper and that you should not have been separated from your posi- 
tion. We are, therefore, instructing the postmaster at Alameda, 
Calif., to restore you to your position, effective December 23, 1955. 
We have also decided that your suspension from November 23 to 
December 23, 1955, was improper. The suspension has been rescinded. 

We are sorry for the embarrassment and discomfort that our re- 
moval action undoubtedly caused you. We hope that you will 
accept our apologies with good grace and that your return to the postal 
service will help to heal any wounds that might have resulted. 


Sincerely yours, 
O. H. Futuer, 
Regional Operations Manager. 


In THE UNITED States District Court ror THE NORTHERN DIstRICT 
oF CALIFORNIA, SOUTHERN DrvisIon 


Criminal No. 34835, Violation Title 18 U.S.C. Section 1709, Embezzle- 
ment of Mail Matter; Title 18 U.S.C. Section 495, Forging and 
Uttering a U.S. Treasury Check 


United States of America, plaintiff, v. John Ray Cook, defendant 
DISMISSAL OF INDICTMENT 


Leave of the Court being first duly had, comes now Lloyd H. Burke, 
United States Attorney for the Northern District of California, and 
hereby files a dismissal of the indictment in the above-entitled action 
on the ground that the ends of justice do not require a further prosecu- 
tion of the same, this act being authorized by the Attorney General in 
letter dated February 14, 1956, and iitialed and numbered 
WO:EWM:tce 48-11-191. 

Dated: February 21, 1956. 

Luioyrp H. Burks, 
United States Attorney. 
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EBER BROS. WINE & LIQUOR CORP. 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H, R, 2717} 


The Committee on the Judiciary to whom was referred the bill 
(H.R. 2717) for the relief of the Eber Bros. Wine & Liquor Corp., 
having considered the same, report favorably thereon without amend- 
and recommend that the bill do pass. 

A similar bill was favorably reported by the committee and passed 
the House in the 85th Congress, but no action taken by the Senate. 

The facts will be found fully set forth in House Report No. 1919, 
85th Congress, second session, which is appended hereto and made a 
part of this report. Therefore, your committee concurs in the prior 
recommendation. 


[H. Rept. 1919, 85th Cong., 2d sess.]} 
PURPOSE 


The purpose of the proposed legislation is to permit the Eber Bros. 
Wine & Liquor Corp., of Rochester, N.Y., to file its claims under 
section 322 of the Internal Revenue Code of 1939 for a refund of 
overpayments of income taxes for fiscal years 1947 and 1948 resulting 
from the fact that taxes were paid on certain income on the basis of 
the tax applicable to ordinary income when in fact such income 
should have been granted capital gains treatment under the law. 
The bill further provides for authority to pay the refund if the claims 
should be found to be meritorious. Section 2 of the bill expressly 
provides that the United States shall not be liable for any interest 
on any portion of a claim filed under the provisions set forth in the 
bill for any period prior to the date on which the claim is filed with 
the Secretary of the Treasury or his delegate. 
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STATEMENT 


The Eber Bros. Wine & Liquor Corp. in 1937 or 1938 commenced 

urchasing bulk whiskies stored in Government bonded warehouses 
oe acquiring warehouse receipts. During the fiscal years ending 
May 31, 1947, 1948, 1949, and 1950, the corporation without actually 
taking physical possession of the bulk whisky, sold at a profit the 
warehouse receipts evidencing title to the whisky. 

In its income tax returns for each of the years 1947-50, the corpora- 
tion reported its profits on these transactions as ordinary income, 
This was in accordance with existing Treasury Department regula- 
tions at the time. In reporting this income as ordinary income the 
corporation was also following the interpretation of the Internal 
Revenue Code given the corporation by its lawyers and accountants, 
It was felt that since the corporation was in the business of buying 
and selling whisky, the profit derived from the sale of bulk whisky in 
this manner was income from the sale of stock in trade despite the 
restrictions upon taking actual possession of the whisky due to the 
bonding requirements, and the further fact that the corporation had 
only received or delivered a warehouse receipt. The result of the 
view was that the corporation paid a tax of approximately 38 percent 
without protest, and made no attempt to take advantage of the lower 
rates available for capital gains treatment. 

During this period the Treasury Department had consistently taken 
the stand that profits from these transactions constituted ordinary 
income. However on January 29, 1951, the Tax Court held contrary 
to the Treasurv Department view in the case of Thomas E. Wood 
v. Commissioner (16 T.C. 213). The court held that income from 
the sale of whisky warehouse receipts by a wholesale wine and liquor 
dealer was subject to capital gains treatment. The Commissioner 
of Internal Revenue eventually acquiesced in that Tax Court decision 
in the publication of the Internal Revenue Bulletin dated September 
3, 1951. 

The statutory provision fixing the period for asserting claims for 
refunds of the taxes referred to in H.R. 11975 is section 322(b) of the 
Internal Revenue Code of 1939 (26 U.S.C., 1952 ed., sec. 322(b)). 
Ordinarily the time for asserting a claim for the corporation’s 1947 
tax would have run by the time the Wood case was decided, and a 
refund of its 1948 tax would have been barred by the time the Com- 
missioner acquiesced in the decision in the Wood case. As the result 
of a waiver executed by the corporation as to the assessment of the 
1947 tax the period for filing for a refund was also extended to Decem- 
ber 31,1951. The statutory period of limitation on a claim for refund 
for the fiscal year ending May 31, 1948, expired on August 15, 1951. 

On June 14, 1952, the corporation filed claims for refund for the 
fiscal years 1947, 1948, 1949, and 1950. The claims for the years 
1950 and 1949 were fully allowed and paid. The claim for the 1948 
fiscal year was in the amount of $35,380.80. The Internal Revenue 
Bureau allowed this to the extent of $2,495.09 and disallowed the 
remainder as not having been timely filed. The amount of the claim 
for the fiscal year 1947 was in the amount of $117,748.77, and it was 
disallowed in its entirety as not having been timely filed. 

It is apparent from the facts outlined above that the principal 
question in this matter concerns the circumstances surrounding the 
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running of limitations as to the filing of a claim for refund of taxes 
paid by the corporation. This matter was originally presented to 
this committee in connection with a bill, H.R. 5982 of the 83d Con- 

ess, Ist session, which would have directed the Secretary of the 
Freasury to pay the amounts of the claims for refund which were 
barred by the statute of limitations. The present bill, H.R. 11975, 
merely permits the Eber Bros. Wine & Liquor Corp. to ‘file its claims 
for refund for those years and have them considered on their merits 
without their being barred by the limitations referred to above. 
This committee has therefore carefully considered the circumstances 
as to the delay in filing for such refunds in the original instance, and 
it is the conclusion of this committee that this case is the proper 
subject for legislative relief. 

As has been noted above, the decision promulgated by the Tax 
Court on January 29, 1951, holding that income of the type here 
concerned was subject to capital gains treatment maiked a distinct 
change in the generally accepted view concerning the tax treatment 
of that income. The Treasury Department asserts that the taxpayer 
could have filed a timely claim for refund as to both the 1947 and 1948 
years taxes, and states that it had a period of 11 months to do so for 
the 1947 tax and 6% months for the tax for the vear 1948 after the 
decision was handed down. Of course these two periods are much 
less than the periods specified for refunds in the statute. ‘The com- 
mittee feels that it must be recognized that the court’s action created 
an unusual situation. Not only was the taxpayer put in the position 
of having to act within a very limited time, but the Treasury Depart- 
ment did not acquiesce in the holding of the court until September 3, 
1951. By that time it was impossible for the corporation to file a 
timely claim as to the 1948 taxes because the statute of limitations 
had already expired on August 15, 1951, and there remained only a 
little over 3 months in which to file a claim for refund of the 1947 
taxes. In the light of these facts the committee has coneluded that 
the taxpayer should not have been deemed to have waited an un- 
reasonably long pe riod before filing for refunds in July 1952, less than 
18 months after the Wood decision. 

The committee feels that this matter must be distinguished from 
the usual situation of an erroneous overpayment of income tax. The 
evidence before the committee establishes the fact that the over- 
payment did not result from any improper computation or from any 
inadvertence on the part of the taxpayer. Rather the tax was paid 
on the basis of the interpretation placed on the law by the Internal 
Revenue Bureau.  |t is clear that the corporation accepted the Treas- 
ury Departmeni’s interpretation of the law, and then found itself 
penalized because it did not immediately file for a refund after the 
Wood decision was handed down. The position of the Treasury 
Department has been that the taxpayer should be held to a strict 
observance of the statute of limitation as contained in section 322(b) 
of the code. This committee feels that this view ignores the fact that 
the circumstances of this case diffe ‘rentiate the case from the situation 
where a taxpayer pays his tax and then hes the full peried provided 
by statute in which to assert his claim for refund. When the decision 
in Thomas E.. Wood v. Commissioner was rendered it was still not clear 
whether the Government would acquiesce in the decision as far as 
Other taxpayers were concerned. ‘This was not settled until Sep- 
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tember 3, 1951, when more than 7 months had passes since the de- 
cision was rendered. By that time the taxpayer could not file for a 
refund as to its 1948 taxes, and only a little over 3 months remained 
in which a claim for the 1947 taxes could be filed. The information 
before the committee shows that the officials of the corporation were 
not aware of their rights to file for a refund during the brief time that 
such a claim for refund could have been made. H.R. 11975 would 
grant authority for the corporation to file its claims for refund for those 
years subject to the other rules and procedures applicable to claims 
for refund. The committee has determined that, in the light of the 
circumstances of this case, it is only just that the corporation be offered 
a reasonable pppostunity to submit a claim for refund, and that the 
claim be considered on its merits. Accordingly the committee recom- 
mends that the bill be considered favorably. 





Treasury DEPARTMENT, 
Washington, June 9, 1954. 
Hon. Cuauncry W. REeEp, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


My Dear Mr. CuairMan: Further reference is made to your letter 
dated June 30, 1953, requesting a report on H.R. 5982 (83d Cong., 
Ist sess.) entitled ‘‘A bill for the relief of Eber Bros. Wine & Liquor 
Corp.” If enacted, the proposed legislation would authorize and 
direct the Secretary of the Treasury to pay, out of money in the 
Treasury not otherwise appropriated, the sum of $150,634.48 to Eber 
Bros. Wine & Liquor Corp., of Rochester, N.Y., in full settlement of 
all claims against the United States as a refund of certain income taxes 
collected for the years 1947 and 1948. 

The available records of the Internal Revenue Service disclose the 
following information regarding this matter. 

During the years here under consideration the corporation filed its 
income tax returns on the basis of fiscal years ending May 31. The 
taxpayer, a wholesale liquor dealer, had considered the income from 
the sale of whisky warehouse receipts as ordinary income in its tax 
returns for the fiscal years ending May 31, 1947, 1948, 1949, and 1950. 
The fiscal years ending May 31, 1949 and 1950, are not in issue since 
the taxpayer filed timely claims for refund for these years and received 
retunds in the amounts claimed. 

In the case of Thomas E. Wood (16 T.C. 213), the Tax Court held 
that the income from the sale of whisky warehouse receipts (other than 
by dealers in such receipts) was subject to capital gains treatment. 
That decision, in which the Commissioner acquiesced (I.R.B. pub- 
lished September 3, 1951), was promulgated January 29, 1951. 

For the fiscal year ended May 31, 1947, the taxpayer executed a 
waiver (form 872) extending the statutory period of limitation for 
assessment of tax to June 31,1951. Thus, the statutory period within 
which a claim for refund could be filed for such year was extended, 
under the provisions of section 322(b) of the code, to December 31, 
1951. The statutory period of limitation for-filing a claim for refund 
for the fiscal year ended May 31, 1948, expited on August 15, 1951. 

On July 14, 1952, the taxpayer filed claims for refund for the fiscal 
years 1947 and 1948. The claim for the fiscal year 1947 was rejected 
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because it was not timely filed. For the fiscal year 1948 the claim 
was timely filed only with respect to $2,495.09 which was allowed 
under the 2-year payment rule provided by section 322(b) of the code. 
The remainder of the claim was disallowed since it was not timely 
filed. The taxpayer agreed to these findings as set forth in the report 
of the examining officer. No question was raised as to the propriety 
of the interpretation of the law which required that the claims be 
disallowed. 

For the fiscal year 1947 the taxpayer had approximately 11 months 
from the date of the promulgation of the decision to file a timely 
claim for refund. For the fiscal year 1948 the period, after the pro- 
mulgation of the decision, within which a timely claim could have been 
filed was approximately 6% months. 

The failure to file timely claims for refund after the promulgation 
of the decision in the Wood case has not been explained by the tax- 

ayer. The total of the overassessments barred from allowance 
ecause of the untimely filing of the claims for refund amounted 
to $150,634.48. 

Congress has deemed that it is a sound policy to include in the 
revenue system a statute of limitations by the operation of which, 
after a certain period of time, it becomes impossible for the Govern- 
ment to collect additional taxes or for a taxpayer to obtain refunds of 
overpayments of taxes. Except in the cases of special circumstances, 
which do not appear to exist here, this Department strongly holds 
to the view that the granting of special relief in the cases of taxes 
erroneously collected, a refund of which is not claimed at the time 
and in the manner prescribed by law, constitutes a discrimination 
against other taxpayers similarly situated and would create an 
undesirable precedent which might encourage other taxpayers to 
seek relief in the same manner. 

In view of the above, the Treasury Department is not in favor of 
the enactment of the proposed bill. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Very truly yours, 
M. B. Fotsom, 
Acting Secretary of the Treasury. 


O 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2668] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2668) for the relief of John R. Cook, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill, as amended, do pass. 

The amendment is as follows: 

Page 2, line 7, strike the words “‘in excess of 10 per centum thereof”. 

A similar bill passed the House during the 85th Congress, but no 
action was taken by the Senate prior to adjournment. The facts 
concerning the matter are set out in House Report No. 1060 of the 
85th Congress, ist session, which is as follows: 


{H. Rept. 1060, 85th Cong., Ist sess.] 


This measure would authorize payment of $1,000 to John R. Cook, 
of Alameda, Calif, on account of expenses incurred by him in suc- 
cessfully defending himself against a criminal prosecution brought by 
the United States, based on acts alleged to have been committed by 
him in the performance of his duties as an employee of the Post Office 
Department. 

STATEMENT OF FACTS 


It appears that Mr. Cook was removed from his position of clerk in 
the Alameda, Calif., post office on December 23, 1955, under alleged 
charges of theft of the U.S. mails and forgery of a U.S. Treasury check 
te to Isaac F. Broderick. Prior thereto Mr. Cook admitted 

andling the check but denied that the check was cashed by him on a 
forged endorsement and an analyst expressed the opinion that Mr. 
Cook forged an endorsement on the check. When arraigned in the 
Federal Court, Mr. Cook entered a plea of not guilty. Before trial 
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the opinions of two additional handwriting experts were -sought. 
They expressed doubt that the endorsement was forged. On February 
21, 1956, the charges were ordered dismissed by the presiding judge. 
The Department has since reinstated him with back pay for the period 
of his suspension. 

During the 82d Congress a bill for the relief of Grady Franklin 
sage which is a similar bill, was enacted into law and is Private Law 
No. 153. 

The Post Office Department in its report to the committee dated 
July 17, 1957, states that it would have no objection to the enactment 
of this bill. The author of the bill has informed the committee that 
no attorney is involved in the presentation of the bill. 


gener your committee recommends favorable consideration. of 
the bill. 


Post Orrick DEPARTMENT, 
BuREAU OF THE GENERAL COUNSEL, 
Washington, D.C., July 17, 1957. 
Hon. EmManvuget CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CuatrMan: Reference is made to the request for a report 
on H.R. 3567, a bill for the relief of John R. Cook. 

This measure would authorize payment of $1,000 to John R. Cook, 
of Alameda, Calif., on account of expenses incurred by him in suecess- 
fully defending himself against a criminal prosecution brought by the 
United States, based on acts alleged to have been committed by him 
in the performance of his duties as an employee of the Post Office 
Department. 

The records of this Department indicate that Mr. Cook was removed 
from his position of clerk in the Alameda (Calif.) Post Office on Decem- 
ber 23, 1955, under alleged charges of theft of the U.S. mails and 
forgery of a U.S. Treasury check payable to Isaac F. Broderick. 
Prior thereto Mr. Cook admitted handling the check but denied that 
the check was cashed by him on a forged endorsement and, an analyst 
expressed the opinion that Mr. Cook forged an endorsement on the 
check. When arraigned in the Federal court, Mr. Cook entered a 
plea of not guilty. Before trial the opinions of two additional hand- 
writing experts were sought. They expressed doubt that the endorse- 
ment was forged. On February 21, 1956, the charges were ordered 
dismissed by the presiding judge. This Department has since rein- 
stated Mr. Cook with back pay for the period of his suspension. 

In view of the foregoing, this Department interposes no objection 
to the enactment of H.R. 3567. 

The Bureau of the Budget has advised that, while there would be no 
objection to the submission of this report to the committee, the 
Bureau of the Budget does not favor enactment of this measure. 

Sincerely yours, 
Aste McGrecor Gorr, 
General Counsel. 
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Post Orrice DEPARTMENT, 
San Francisco ReGionat OFFice, 
San Francisco, Calif., February 8, 1966. 
Mr. Jonn R. Coox 


1212 Regent Street, Alameda, Calif. 

Dear Mr. Cook: We have reviewed our decision of December 9, 
1955, which directed the postmaster at Alameda, Calif., to remove you 
from your position at the Alameda post office, effective at the close 
of business December 23, 1955. 

As a result of additional information received since directing your 
removal, we have now determined that the removal action was im- 
proper and that you should not have been separated from your posi- 
tion. We are, therefore, instructing the postmaster at Alameda, 
Calif., to restore you to your position, effective December 23, 1955. 
We have also decided that your suspension from November 23 to 
December 23, 1955, was improper. The suspension has been rescinded. 

We are sorry for the embarrassment and discomfort that our re- 
moval action undoubtedly caused you. We hope that you will 
accept our apologies with good grace and that your return to the postal 
service will help to heal any wounds that might have resulted. 


Sincerely yours, 
O. H. Futier, 
Regional Operations Manager. 


In THE UNITED States District Court FoR THE NORTHERN DiIstRIcT 
or CALIFORNIA, SOUTHERN DiIvIsION 


Criminal No. 34835, Violation Title 18 U.S.C. Section 1709, Embezzle- 
ment of Mail Matter; Title 18 U.S.C. Section 495, Forging and 
Uttering a U.S. Treasury Check 


United States of America, plaintiff, v. John Ray Cook, defendant 
DISMISSAL OF INDICTMENT 


Leave of the Court being first duly had, comes now Lloyd H. Burke, 
United States Attorney for the Northern District of California, and 
hereby files a dismissal of the indictment in the above-entitled action 
on the ground that the ends of justice do not require a further prosecu- 
tion of the same, this act being authorized by the Attorney General in 
letter dated February 14, 1956, and initialed and numbered 
WO:EWM:te 48-11-191. 

Dated: February 21, 1956. 

Luiorp H. Burks, 
United States Attorney. 
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to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H, R, 2717] 


The Committee on the Judiciary to whom was referred the bill 
(H.R. 2717) for the relief of the Eber Bros. Wine & Liquor Corp., 
having considered the same, report favorably thereon without amend- 
and recommend that the bill do pass. 

A similar bill was favorably reported by the committee and passed 
the House in the 85th Congress, but no action taken by the Senate. 

The facts will be found fully set forth in House Report No. 1919, 
85th Congress, second session, which is appended hereto and made a 
part of this report. Therefore, your committee concurs in the prior 
recommendation. 


[H. Rept. 1919, 85th Cong., 2d sess.} 
PURPOSE 


The purpose of the proposed legislation is to permit the Eber Bros. 
Wine & Liquor Corp., of Rochester, N.Y., to file its claims under 
section 322 of the Internal Revenue Code of 1939 for a refund of 
overpayments of income taxes for fiscal years 1947 and 1948 resulting 
from the fact that taxes were paid on certain income on the basis of 
the tax applicable to ordinary income when in fact such income 
should have been granted capital gains treatment under the law. 
The bill further provides for authority to pay the refund if the claims 
should be found to be meritorious. Section 2 of the bill expressly 
provides that the United States shall not be liable for any interest 
on any portion of a claim filed under the provisions set forth in the 
bill for any period prior to the date on which the claim is filed with 
the Secretary of the Treasury or his delegate. 
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STATEMENT 


The Eber Bros. Wine & Liquor Corp. in 1937 or 1938 commenced 

urchasing bulk whiskies stored in Government bonded warehouses 
oe acquiring warehouse receipts. During the fiscal years ending 
May 31, 1947, 1948, 1949, and 1950, the corporation without actually 
taking physical possession of the bulk whisky, sold at a profit the 
warehouse receipts evidencing title to the whisky. 

In its income tax returns for each of the years 1947-50, the corpora- 
tion reported its profits on these transactions as ordinary income, 
This was in accordance with existing Treasury Department regula- 
tions at the time. In reporting this income as ordinary income the 
corporation was also following the interpretation of the Internal 
Revenue Code given the corporation by its lawyers and accountants, 
It was felt that since the corporation was in the business of buying 
and selling whisky, the profit derived from the sale of bulk whisky in 
this manner was income from the sale of stock in trade despite the 
restrictions upon taking actual possession of the whisky due to the 
bonding requirements, and the further fact that the corporation had 
only received or delivered a warehouse receipt. The result of the 
view was that the corporation paid a tax of approximately 38 percent 
without protest, and made no attempt to take advantage of the lower 
rates available for capital gains treatment. 

During this period the Treasury Department had consistently taken 
the stand that profits from these transactions constituted ordinary 
income. However on January 29, 1951, the Tax Court held contrary 
to the Treasury Department view in the case of Thomas E. Wood 
v. Commissioner (16 T.C. 213). The court held that income from 
the sale of whisky warehouse receipts by a wholesale wine and liquor 
dealer was subject to capital gains treatment. The Commissioner 
of Internal Revenue eventually acquiesced in that Tax Court decision 
in the publication of the Internal Revenue Bulletin dated September 
3, 1951. 

The statutory provision fixing the period for asserting claims for 
refunds of the taxes referred to in H.R. 11975 is section 322(b) of the 
Internal Revenue Code of 1939 (26 U.S.C., 1952 ed., sec. 322(b)). 
Ordinarily the time for asserting a claim for the corporation’s 1947 
tax would have run by the time the Wood case was decided, and a 
refund of its 1948 tax would have been barred by the time the Com- 
missioner acquiesced in the decision in the Wood case. As the result 
of a waiver executed by the corporation as to the assessment of the 
1947 tax the period for filing for a refund was also extended to Decem- 
ber 31, 1951. The statutory period of limitation on a claim for refund 
for the fiscal year ending May 31, 1948, expired on August 15, 1951. 

On June 14, 1952, the corporation filed claims for refund for the 
fiscal years 1947, 1948, 1949, and 1950. The claims for the years 
1950 and 1949 were fully allowed and paid. The claim for the 1948 
fiscal year was in the amount of $35,380.80. The Internal Revenue 
Bureau allowed this to the extent of $2,495.09 and disallowed the 
remainder as not having been timely filed. The amount of the claim 
for the fiscal year 1947 was in the amount of $117,748.77, and it was 
disallowed in its entirety as not having been timely filed. 

It is apparent from the facts outlined above that the principal 
question in this matter concerns the circumstances surrounding the 
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running of limitations as to the filing of a claim for refund of taxes 
paid by the corporation. This matter was originally presented to 
this committee in connection with a bill, H.R. 5982 of the 83d Con- 

ess, Ist session, which would have directed the Secretary of the 
essary to pay ‘the amounts of the claims for refund which were 
barred by the statute of limitations. The present bill, H.R. 11975, 
merely permits the Eber Bros. Wine & Liquor Corp. to ‘file its claims 
for refund for those years and have them considered on their merits 
without their being barred by the limitations referred to above. 
This committee has therefore carefully considered the circumstances 
as to the delay in filing for such refunds in the original instance, and 
it is the conclusion of this committee that this case is the proper 
subject for legislative relief. 

As has been noted above, the decision promulgated by the Tax 
Court on January 29, 1951, holding that income of the type here 
concerned was subject to capital gains treatment maiked a distinct 
change in the generally accepted view concerning the tax treatment 
of that income. The Treasury Department asserts that the taxpayer 
could have filed a timely claim for refund as to both the 1947 and 1948 
years taxes, and states that it had a period of 11 months to do so for 
the 1947 tax and 6% months for the tax for the vear 1948 after the 
decision was handed down. Of course these two periods are much 
less than the periods specified for refunds in the statute. The com- 
mittee feels that it must be recognized that the court’s action created 
an unusual situation. Not only was the taxpayer put in the position 
of having to act within a very limited time, but the Treasury Depart- 
ment did not acquiesce in the holding of the court until September 3, 
1951. By that time it was impossible for the corporation to file a 
timely claim as to the 1948 taxes because the statute of limitations 
had already expired on August 15, 1951, and there remained only a 
little over 3 months in which to file a claim for refund of the 1947 
taxes. In the light of these facts the committee has concluded that 
the taxpayer should not have been deemed to have waited an un- 
reasonably long period before filing for refunds in July 1952, less than 
18 months after the Wood decision. 

The committee feels that this matter must be distinguished from 
the usual situation of an erroneous overpayment of income tax. The 
evidence before the committee establishes the fact that the over- 
payment did not result from any improper computation or from any 
inadvertence on the part of the taxpayer. Rather the tax was paid 
on the basis of the interpretation placed on the law by the Internal 
Revenue Bureau. It is clear that the corporation accepted the Treas- 
ury Departmeni’s interpretation of the law, and then found itself 
penalized because it did not immediately file for a refund after the 
Wood decision was handed down. The position of the Treasury 
Department has been that the taxpayer should be held to a strict 
observance of the statute of limitation as contained in section 322(b) 
of the code. This committee feels that this view ignores the fact that 
the circumstances of this case differentiate the case from the situation 
where.a taxpayer pays his tax and then hes the full period provided 
by statute in which to assert bis claim for refund. When the decision 
in Thomas E. Wood v. Commissioner was rendered it was still not clear 
whether the Government would acquiesce in the decision as far as 
Other taxpayers were concerned. This was not settled until Sep- 
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tember 3, 1951, when more than 7 months had passes since the de. 
cision was rendered. By that time the taxpayer could not file for a 
refund as to its 1948 taxes, and only a little over 3 months remained 
in which a claim for the 1947 taxes could be filed. The information 
before the committee shows that the officials of the corporation were 
not aware of their rights to file for a refund during the brief time that 
such a claim for refund could have been made. H.R. 11975 would 
grant authority for the corporation to file its claims for refund for those 
years ge to the other rules and procedures applicable to claims 
for refund. The committee has determined that, in the light of the 
circumstances of this case, it is only just that the corporation be offered 
a reasonable pppostunivy to submit a claim for refund, and that the 
claim be considered on its merits. Accordingly the committee recom- 
mends that the bill be considered favorably. 


TreasurRY DEPARTMENT, 
Washington, June 9, 1954. 
Hon. Cuauncey W. Resp, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. Cuarrman: Further reference is made to your letter 
dated June 30, 1953, requesting a report on H.R. 5982 (83d Cong., 
Ist sess.) entitled “‘A bill for the relief of Eber Bros. Wine & Liquor 
Corp.” If enacted, the proposed legislation would authorize and 
direct the Secretary of the Treasury to pay, out of money in the 
Treasury not otherwise appropriated, the sum of $150,634.48 to Eber 
Bros. Wine & Liquor Corp., of Rochester, N.Y., in full settlement of 
all claims against the United States as a refund of certain income taxes 
collected for the years 1947 and 1948. 

The available records of the Internal Revenue Service disclose the 
following information regarding this matter. 

During the years here under consideration the corporation filed its 
income tax returns on the basis of fiscal years ending May 31. The 
taxpayer, a wholesale liquor dealer, had considered the income from 
the sale of whisky warehouse receipts as ordinary income in its tax 
returns for the fiscal years ending May 31, 1947, 1948, 1949, and 1950. 
The fiscal years ending May 31, 1949 and 1950, are not in issue since 
the taxpayer filed timely claims for refund for these years and received 
retunds in the amounts claimed. 

In the case of Thomas E. Wood (16 T.C. 213), the Tax Court held 
that the income from the sale of whisky warehouse receipts (other than 
by dealers in such receipts) was subject to capital gains treatment. 
That decision, in which the Commissioner acquiesced (I.R.B. pub- 
lished September 3, 1951), was promulgated January 29, 1951. 

For the fiscal year ended May 31, 1947, the taxpayer executed a 
waiver (form 872) extending the statutory period of limitation for 
assessment of tax to June 31,1951. Thus, the statutory period within 
which a claim for refund could be filed for such year was extended, 
under the provisions of section 322(b) of the code, to December 31, 
1951. The statutory period of limitation for filing a claim for refund 
for the fiscal year ended May 31, 1948, expired on August 15, 1951. 

On July 14, 1952, the taxpayer filed claims for refund for the fiscal 
years 1947 and 1948. The claim for the fiscal year 1947 was rejected 





re 


tee NO eoepamearenrerner 


ee 


ere eee 


EBER BROS. WINE & LIQUOR CORP. 5 


because it was not timely filed. For the fiscal year 1948 the claim 
was timely filed only with respect to $2,495.09 which was allowed 
under the 2-year payment rule provided by section 322(b) of the code. 
The remainder of the claim was disallowed since it was not timely 
filed. The taxpayer agreed to these findings as set forth in the report 
of the examining officer. No question was raised as to the propriety 
of the interpretation of the law which required that the claims be 
disallowed. 

For the fiscal year 1947 the taxpayer had approximately 11 months 
from the date of the promulgation of the decision to file a timely 
claim for refund. For the fiscal year 1948 the period, after the pro- 
mulgation of the decision, within which a timely claim could have been 
filed was approximately 6% months. 

The failure to file timely claims for refund after the promulgation 
of the decision in the Wood case has not been explained by the tax- 

ayer. The total of the overassessments barred from allowance 
ecause of the untimely filing of the claims for refund amounted 
to $150,634.48. 

Congress has deemed that it is a sound policy to include in the 
revenue system a statute of limitations by the operation of which, 
after a certain period of time, it becomes cements for the Govern- 
ment to collect additional taxes or for a taxpayer to obtain refunds of 
overpayments of taxes. Except in the cases of special circumstances, 
which do not appear to exist here, this Department strongly holds 
to the view that the granting of special relief in the cases of taxes 
erroneously collected, a refund of which is not claimed at the time 
and in the manner prescribed by law, constitutes a discrimination 
against other taxpayers similarly situated and would create an 
undesirable precedent which might encourage other taxpayers to 
seek relief in the same manner. 

In view of the above, the Treasury Department is not in favor of 
the enactment of the proposed bill. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Very truly yours, 
M. B. Fotsom, 
Acting Secretary of the Treasury. 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R, 2846] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2846) for the relief of Dorman William Whittom, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action by the 
Senate before adjournment. The facts will be found fully set forth 
in House Report No. 1645, 85th Congress, 2d session, whic! is 
appended hereto and made a part of this report. Therefore, your 
committee concur in the prior recommendation. 


[H. Rept. 1645, 85th Cong.] 
PURPOSE 


The purpose of the proposed legislation is to authorize and direct 
the Secretary of the Treasury to pay Dorman William Whittom, of 
Anacortes, Wash., the amount certified to that Secretary by the For- 
eign Claims Settlement Commission as the amount which would have 
been payable to the same Dorman William Whittom as detention bene- 
fits under section 5(a) through section 5(e) of the War Claims Act of 
1948, as amended, had a claim been filed for those benefits in the time 
limited by law. 

STATEMENT 


Mr. Dorman William Whittom sailed from San Francisco on the 
steamship Lurline in May of 1941 bound for Wake Island by way of 
Honolulu, Oahu, T.H. He arrived at Wake Island in October of 
1941, where he was employed as an ornamental-iron worker in connec- 
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tion with the construction of naval airbases in the Pacific area. He 
worked at Wake Island until December 23, 1941, when he became a 
captive of the Japanese Imperial Navy. Mr. Whittom was held as 
a prisoner on Wake Island until January 12, 1942, when he was trans- 
orted to Woo Sung, China, on the steamship Nita Maru. Mr. 
Vhittom was held prisoner in China, first at Woo Sung and then at 
King Wan, for a total period of about 18 months. Next he was taken 
by naval transport to work in the Kawasaki steel mills where he re- 
mained until about 1 week before Easter of 1945. At that time he 
was transferred to the open-pit iron mines in the northern part of 
Japan, where he remained until the end of the war. 

At the war’s end it proved impossible to remove the group at these 
mines for about a month since the roads were damaged. During that 
time these former prisoners were supplied food and clothing by airdrop 
from U.S. airplanes. After that period the group was taken to Sendai 
and taken aboard the hospital ship U.S.S. Rescue, which took them 
to San Francisco, arriving there on October 5, 1945. 

Mr. Whittom was suffering from beri-beri due to malnutrition on 
his arrival in the United States, and was taken from the ship on a 
stretcher. Even after he arrived home, he continued under medical 
care for this condition, and was treated by Dr. Ward, of Boise, Idaho, 
for a year after he had arrived home in Caldwell, Idaho. 

The War Claims Act of 1948 referred to in the bill provided for 
the payment of detention benefits to those civilian American citizens 
who had been interned by Imperial Japanese Forces as a result of 
their capture on or after December 7, 1941, at Midway, Guam, Wake 
Island, the Philippines, or other designated places. The actual effect 
of H.R. 9608 would be to waive the claim-filing period requirements 
in Mr. Whittom’s case, and this committee feels that there are cif- 
cumstances present in connection with his case which clearly justify 
such relief. 

lt is observed, in the report of the Foreign Claims Settlement 
Commission to this committee on the bill, that the Commission had 
no way of identifying or locating the persons who were entitled to 
benefits under the War Claims Act of 1948. That Commission, there- 
fore, sought to publish the information concerning application for 
the benefits by means of the press, radio, and various veteran and 
internee organization publications. However, during this period Mr. 
Whittom was working in places where such forms of publicity either 
did not exist or the places were of a sort which would not be reached 
in the normal course of events. His first job, after his health per- 
mitted his going back to work, was in Cascade, Idaho. That town 
has a population of about 1,000. The town had a small weekly 
newspaper. In the period from the spring of 1948 through 1949, 
Mr. Whittom was employed by Rare Earths, Inc., of McCall, Idaho, 
and worked at Idaho City, Idaho, which was a town of about 270 
persons. He lived about 5 miles from town in a camp which had no 
radio, telephone, or newspaper. He was engaged in dismantling a 
mining dredge which was moved to Burgdorf, Idaho. Burgdorf was 
a place having a population of about 10 persons. 

Mr. Whittom spent the years of 1950, 1951, and 1952, and until 
June of 1953, in McCall, Idaho, a town of 875 population. Its small 
weekly newspaper did not, as far as Mr. Whittom knows, carry the 
information concerning the legislation. In June of 1953, he moved 
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his family to Oak Harbor, Wash., on Whidbey Island. That town had 
a population of 375. Finally, in August of 1954, he moved his family 
to Anacortes, ‘Wash., a town of 6,000 located on Fidalgo Island. Its 
small daily newspaper does not ordinarily carry legislative items of this 
sort, as far as Mr. Whittom has been able to ascertain. 

Mr. Whittom learned of his eligibility for benefits while visiting an 
old prisoner-of-war friend while on a vacation in 1957. However, 
this was long after claims could be filed. Under Publie Law 75 of 
the 8ist Congress, the period to file had last been extended to March 
31, 1952. 

Since the committee has found that the facts detailed above suffi- 
ciently explain Mr. Whittom’s failure to file, the committee recom- 
mends that the bill be considered favorably. 


Foreign Ciaims SettTLEMENT ComMISsSION, 
Washington, D.C., February 5, 1958. 
Hon. EMAaNvuet CE.uer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Ceuuer: This refers further to your request for the 
views of this Commission on the bill, H.R. 9608, a bill for the relief 
of Dorman William Whittom. 

The enactment of this bill, in its present form, would authorize 
this Commission to consider the claim of Mr. Dorman William 
Whittom for civilian-detention benefits under section 5 (a) through 
(e) of the War Claims Act of 1948, as amended, as if he had filed a 
claim therefor within the time prescribed in that act for the filing of 
such claims. Payment of any such claim, if certified for payment, 
would be made by the Secretary of the Treasury from the war claims 
fund. 

Section 5 (a) through (e) of the act authorized this Commission or 
its predecessor, the former War Claims Commission, to provide for 
the payment of detention-benefit claims by civilian American citizens 
18 or more years old, at the rate of $60 per month for each calendar 
month or fraction thereof, during which they were interned by Im- 
perial Japanese Forces as a result of their capture on or after Decem- 
ber 7, 1941 at Midway, Guam, Wake Island, the Philippines or in 
any United States Territory or possession that was invaded, or while 
in transit to or from these areas. A detention status was also recog- 
nized in the act if such civilian went into hiding at any such place to 
avoid capture. Excluded from eligible beneficiaries were individuals 
who collaborated with the enemy, and members of the Armed Forces 
of the United States. 

The net effect of enactment of H.R. 9608 would be to permit a 
waiver of the claim-filing-period requirements in the case of Mr. 
Whittom. In this connection, the bill is similar to S. 2885, which 
would extend the same waiver to another individual who also failed 
to file a claim under section 5 (a) through (e) within the period pre- 
scribed therefor. 

This Commission has a record of 102 potentially eligible claimants 
under the original provisions of section 5(a) through (e) of the act 
who did not file their claims on or before March 31, 1952, as required 








4 DORMAN WILLIAM WHITTOM 


by the law. In view of this, your committee may wish to consider 
whether they, too, should be given the opportunity of filing claims 
at this time. 

In this connection, the amount of such claims and the source of 
their payment must be considered. The average payment on timely 
filed claims upon which awards issued was $1,477. Applying this 
average to the 102 late-filed claims would require ‘the sum of $150,654, 
exclusive of approximately $5,000 for administrative expenses. Pay- 
ments heretofore made on such claims were derived from the war 
claims fund, as required by the act. There are no unobligated 
balances in this fund at the present time from which payments of 
additional civilian-internee claims could be paid without new trans- 
fers from the liquidated proceeds of enemy vested assets by the 
Attorney General. 

When the Congress prescribes a period of time for the performance 
of a given act, it is inevitable that some individuals, through the lack 
of diligence or knowledge of such requirements, will fail to comply 
with them. In the present case, potential claimants, including Mr. 
Whittom, were originally given approximately 18 months from July 
3, 1948, to March 1, 1951, to file claims under section 5(a) through (e) 
of the act. Under Public Law 75, 81st Congress, this period was 
extended to March 31, 1952. It has wet since been extended. 

Section 2(c) of the act (now sec. 2(b)) required the former War 
Claims Commission to advise all potentially eligible claimants of their 
rights under the act. The Commission, of course, had no way of 
identifying or locating these persons in order to serve them with indi- 
vidual notices. For that reason, it attempted to reach them through 
the press, radio, and various veteran and internee organization publi- 
cations. The success of these efforts is borne out in the fact that only 
102 claims out of 23,300 were filed after the final statutory deadline. 

The question of whether, under the foregoing circumstances, Mr. 
Whittom should be singled out for special relief is, of course, a matter 
of legislative policy upon which thi s Commission cannot properly 
comment. Accordingly, the Commission takes no position with 
respect to the enactment of the subject bill, H.R. 9608. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the presentation of this report to your com- 
mittee. 

Sincerely yours, 
Wartney GILLILuAND, Chairman: 
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Mr. Donouve, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 2954] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2954) for the relief of Joseph E. Miller, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill was favorably reported by the committee and passed 
the House during the 85th Congress, but no action was taken by the 
Senate before adjournment. The facts will be found fully set forth 
in House Report No. 779, 85th Congress, Ist session, which is ap- 
pended hereto and made a part of this report. Therefore your 
committee concur in the prior recommendation. 


{H. Rept. 779, 85th Cong.] 


The purpose of the proposed legislation is to credit the account of 
Joseph E. Miller, of Bristol, England, in the amount of $630, a sum 
which represents an erroneous overpayment of an Army allotment to 
his father, Joseph A. Miller, of Lockport, N.Y. 


STATEMENT OF FACTS 


Mr. Joseph E. Miller entered the U.S. Army on March 20, 1943. 
He was sent overseas on March 13, 1944. Heserved in the European 
theater of operations from March 22, 1944, to March 18, 1946. He 
was discharged from the Army on April 1, 1946. 

In July of 1944 while serving overseas, Mr. Miller authorized a class 
E allotment of $35 per month for his mother. In August of 1944 he 
had been advised that no allotment was received by his mother. He 
therefore requested that something be done to get the allotment to his 
parents, and asked that the allotment be changed to one for his father. 


84007 








2 JOSEPH E. MILLER 


However, the way this request apparently was reflected in some Army 
records was that ore allotment was shown for the application of July 
27, 1944, and then another separate allotment was also carried for the 
benefit of the father with an application date of September 13, 1944; 
both being made effective September 1, 1944. This in spite of the 
fact that at the time Mr. Miller’s Army pay amounted to $60, and the 
duplicated allotments amounted to $70 a month. The duplication 
was not brought to Mr. Miller’s attention for only one allotment was 
deducted from his pay which was in accord with his understanding 
and his requests. The problem at this point was that the Army had 
not followed his request and had not discontinued the allotment to his 
mother. 

Mr. Miller was married in England on October 13, 1945. A family 
allowance was granted to his wife, Dorothy E. Miller. On November 
5, 1945, Mr. Miller requested that the allotment to his father be 
discontinued effective November 30, 1945. 

The committee is of the opinion that this error was made by the 
Army. As far as was evident in the pay received by Mr. Miller the 
allotment was being handled in accordance with his directions. Mr, 
Miller is presently living in England where his salary is below that 
paid in the United States for equivalent work. A letter from his 
father in the committee files shows that Joseph E. Miller’s income 
as of the end of 1952 was $102.20 a month. His income is supple- 
mented by a small disability compensation payment in the amount 
of $30 a month. The payment of the amount demanded by the Gov- 
ernment would work a very real hardship on Mr. Miller. Therefore 
the committee recommends the favorable consideration of the bill. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., September 18, 1958. 
Hon. Cuauncey W. Reep, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Reep: Reference is made to your letter enclosing & 
copy of H.R. 4520, 83d Congress, a bill for the relief of Joseph E. 
Miller, and requesting a report on the merits of the bill. 

This bill provides as follows: 

“That the Comptroller General of the United States is hereby au- 
thorized and directed to credit the account of Joseph E. Miller, 47 
Elliston Road, Bristol 6, England, in the sum of $630. Such sum 
represents an overpayment of an allotment in favor of his father, 
Joseph A. Miller, 128 Erie Street, Lockport, New York, for the period 
September 1944 through February 1946.” 

The records of the Department of the Army show that Joseph E. 
Miller was born in Buffalo, N.Y., on July 15, 1924; that he was in- 
ducted into the Army of the United States as a private at Buffalo, 
N.Y., on March 13, 1943, and was assigned Army serial No, 32842664; 
that at the time of his induction into the Army he had completed 
3 years in high school, was unmarried, and resided with his parents, 
Mr. Joseph A. Miller and Mrs. Vida V. Miller, at 114 Elmwood 
Avenue Lockport, N.Y.: and that his occupation was that of a factory 
worker at a salary of $40 per week. He entered upon active duty in 
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the Army on March 20, 1943, and was sent to Fort Niagara, N.Y., 
where he remained for 4 days, and was then transferred to Camp 
Forrest, Tenn.. He was sent overseas on March 13, 1944. He served 
in the European theater of operations from March 22, 1944, until 
March 18, 1946, when he returned to the United States. He arrived 
back in this country on March 27, 1946. On April 1, 1946, he was 
honorably discharged from the Army in the grade of technician, 5th 
grade, at Fort Dix, N.J., by reason of general demobilization. 

It appears from the records of the Department of the Army that 
this soldier was married on October 12, 1945, at Bristol, England. 
The records of the Department, however, do not-disclose the maiden 
name of his wife. Sometime after he was married, he advised the 
military authorities that the name of his wife was Mrs. Dorothy E. 
Miller and that she resided at 1 Goolden Street, Totterdown, Bristol, 
England. It further appears that after he was discharged from the 
Army of the United States he returned to England and now resides 
with his wife in the city of Bristol in that country. 

On July 27, 1944, while this soldier was serving overseas in the grade 
of private and drawing pay in the amount of $60 per month, he duly 
authorized a class E slladapaiets in the amount of $35 per month, to be 
deducted from his pay and paid to his father, Mr. Joseph A. Miller, 
effective September 1, 1944, and torun for an indefinite period. There- 
after on September 13, 1944, while Private Miller was still serving 
overseas and while his pay continued to be $60 per month, he author- 
ized the deduction from his pay of a class E allotment, in the amount 
of $35 per month, to be paid to his mother, Mrs. Vida V. Miller, 
effective September 1, 1944, and to continue for an indefinite period. 
Although the total pay of Private Miller was not sufficient to pay 
both of the aforementioned allotments, an examination of the service 
record and allotment file of this soldier fails to disclose that he ever 
directed the discontinuance of the allotment to his father prior to his 
discharge from the Army. The records of the Department of the 
Army show that after Private Miller was married a family allowance 
was granted to his wife, Mrs. Dorothy E. Miller, and that $22 per 
month in partial payment thereof was deducted from the pay of this 
soldier for the months of October 1945 through March 1946. On 
November 5, 1945, Private Miller requested that the aforementioned 
allotment for $35 per month in favor of his mother be discontinued, 
effective November 30, 1945, and such discontinuance was duly 
accomplished on the last-mentioned date. The allotment to the 
soldier’s father in the amount of $35 per month continued to be paid 
until February 28, 1946. The records of the Department of the Army 
do not disclose why an allotment payment was not made to the soldier’s 
father for the month of March 1946 (the last month Joseph E. Miller 
was in the Army). 

After Joseph E. Miller was discharged from the Army it was dis- 
covered that for the period from September 1, 1944, to November 30, 
1945 (during which time two class E allotments, aggregating $70 per 
month, were being paid to his parents), only $35 per month was 
actually deducted from his pay for the payment of a class E allot- 
ment, and that subsequent to November 30, 1945, no deduction was 
made from the pay of this soldier for the payment of such an allot- 
ment. The deduction of $35 per month from the pay of this soldier 
for the period from September 1, 1944, to November 30, 1945, inclu- 
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sive, was for the payment of the class E allotment in favor of his 
mother, Mrs. Vida V. Miller. Although this soldier’s father, Joseph 
A. Miller, received an allotment in the amount of $35 per month from 
September 1, 1944, to February 28, 1946, inclusive (a period of 18 
months), and aggregating $630, no deduction was made from the 
soldier’s pay on account of such allotment. It was, therefore, deter- 
mined that Joseph E. Miller was indebted to the United States in the 
sum of $630 on account of the payment of said allotment to his father, 

On August 18, 1949, the Army Finance Center, St. Louis, Mo., 
transmitted to Joseph E. Miller, then residing at 375 Stapleton Road, 
Eastville, Bristol, England, a letter advising him that he was indebted 
to the United States in the amount of $630 on account of the non- 
deduction from his pay for the class E allotment paid to his father 
for the period beginning September 1, 1944, and ending February 28, 
1946. In a letter dated September 5, 1949, Joseph E. Miller wrote 
to the Army Finance Center as follows: 

“T have pleasure in acknowledging your letter of August 18, 1949, 
regarding the above-mentioned claim. 

“T am, and have been, aware that I am indebted to you in connec- 
tion with this claim, but in my opinion, not to the extent of $630. 

“In October 1945, while serving with the Army, I was married 
here in England. When I returned to 7th Army Headquarters at 
Heidelberg, Germany, about the end of November, I took out an 
allotment for my wife, and ordered the other class E to which you 
refer, to be stopped. This obviously was not done, and I was not 
aware that it was still being carried on. 

“T fully realize that it was a mistake, on your part, not to deduct 
this from my pay, in the first place, but was undoubtedly due to the 
0 pe re amount of administrative work the Army was faced 
with. 

“However, the fact that this allotment was not stopped when I 
requested it, was due entirely to inefficiency, and I do not think it fair 
to ask me to pay for this mistake. 

“T am perfectly willing to reimburse you for the period from Sep- 
tember 1944 to November 1945, and if you will confirm that this is 
satisfactory to you, I will endeavor to settle this claim as quickly 
as possible.”’ 

It is noted from the above-quoted letter that Joseph E. Miller 
concedes that he is indebted to the United States on account of the 
payment of an allotment to his father for the period from September 
1944 to November 1945 and that he is “perfectly willing to reim- 
burse” the United States in the aggregate amount of the payments 
made to his father for that period of time. (During the period from 
September 1, 1944, to November 30, 1945, while allotments were 
being paid to each of the claimant’s parents, each parent received 
from the United States a total of $525.) Instead of canceling the 
allotment in favor of his father, as the claimant contends in his letter 
of September 5, 1949, that he did after his marriage in October 1945, 
the claimant on November 5, 1945, signed and delivered to the military 
authorities WD, AGO form 30 in which he directed the discontinuance 
of an allotment in the amount of $35 per month in favor of his mother, 
Mrs. Vida V. Miller. The facts and circumstances in this case indi- 
cate that the claimant knew that his father and mother were each 
receiving from the United States allotments in the amount of $35 per 
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month during the period from September 1, 1944, through November 
30, 1945, when only $35 per month for a class E allotment was being 
deducted from his pay. As this soldier only directed the discontin- 
uance of the allotment to one of his parents (his mother), effective 
November 30, 1945, he must have been aware of the fact that he was 
being overpaid after that date when he received his pay without a 
class E deduction having been made therefrom in the amount of 
$35 per month. 

In the light of the foregoing facts it seems clear that there is no 
legal or equitable basis for relieving this former soldier of his obligation 
to refund to the United States the sum of $630. The Department of 
the Army, accordingly, recommends that .this bill be not favorably 
considered by the Congress. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Rosert T. Stevens, 
Secretary of the Army. 








$6TH Concress ) HOUSE OF REPRESENTATIVES { REPORT 
Ist Session . No. 121 


—————————————————— OS ____ _SSSS_=_ 


MRS. DOROTHY (HYMAN) MONK 


Marcz 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3093} 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3093) for the relief of Mrs. Dorothy (Hyman) Monk, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
oe the House in the 85th Congress, but no action taken by the 

nate. 

The facts will be found fully set forth in House Report No. 2439, 

85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior 
recommendation. 


[H. Rept. 2439, 85th Cong., 2d sess.) 


The purpose of the proposed legislation is to relieve Mrs. Dorothy 
Monk, of McLean, Va., of liability to repay the United States the sum 
of $1, 190, representing the amount of class E allotments erroneously 
paid for the period of August 1, 1942, to May 31, 1945, incident to 
the military service of Herbert Hyman. 


STATEMENT 


During the period of World War IT mentioned in the bill, Mrs. Monk 
was married to Herbert Hyman who was a member of the U.S. Army. 
Mr. Hyman authorized a class E allotment in favor of his wife in the 
amount of $15 to be effective April 1, 1942. That allotment was 
increased to $25 effective June 1, 1942. This allotment was dis- 
continued on July 31, 1942, in order to authorize a similar allotment 
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of $35 on August 1, 1942. However, the soldier, according to the 
Army report to this committee, “* * * discontinued this tentative 
allotment at its inception apparently because of a family allowance 
which was in any event being paid his wife * * *.” Actually Mr. 
Hyman authorized no class E allotment until he authorized a $15 
allotment on February 1, 1943. That allotment was continued until 
a month before his discharge on July 19, 1945. 

Mrs. Monk has sought legislative relief because, through adminis- 
trative error she was paid thesum of $35 a month from August 1, 1942, 
until January 31, 1943, by the Office of Dependency Benefits. The 
committee has been informed that the authorization for the $35 allot- 
ment was withdrawn before it became effective. This was further 
complicated by the fact that the Office of Dependency. Benefits 
increased the payment to $50 a month on February 1, 1943, when the 
subsequent $15 allotment was made. The payments continued until 
June 30, 1945. 

The Army report itself states that Mrs. Monk has been concluded 
to be solely responsible notwithstanding these errors since it concluded 
on the basis of its information that Mr. Hyman did not have any 
knowledge of the overpayments. However, the evidence before this 
committee shows that the imposition of this liability has placed a very 
heavy and unfair burden on Mrs. Monk. Mrs. Monk finds it neces- 
sary to work in order to supplement the family income. The out- 
standing obligations of Mrs. Monk have been outlined in the Army 
report. The committee feels that it is clear that it is only fair to 
relieve her of this burden, and notwithstanding the contrary position 
of the Army this committee has concluded that she is entitled to the 
relief provided for in H.R. 11145. Accordingly the committee 
recommends that the bill be considered favorably. 





DEPARTMENT OF THE Army, 
Washington, D.C., July 21, 1958. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHarrMan: Reference is made to your request to the 
Secretary of the Army for the views of the Department of the Army 
with respect to H.R. 11145, 85th Congress, a bill for the relief of 
Mrs. Dorothy (Hyman) Monk, 

This bill provides as follows: 

“That Mrs. Dorothy (Hyman) Monk, McLean, Virginia, is relieved 
of liability to repay to the United States the sum of $1,190. Such 
sum represents the amount of the class E allotments which were 
erroneously paid to her by the United States for the period beginning 
August 1, 1942, and ending May 31, 1945, both dates inclusive, inci- 
dent to the military service of Herbert Hyman (Army serial No. 
31003722). In the audit and settlement of the accounts of any 
certifying or disbursing officer of the United States, full credit shall be 
given for the amount for which liability is relieved by this Act.” 

The Department of the Army is opposed to the enactment of the 
above-mentioned bill. 
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The records of the Department of the Army show that Herbert 
Hyman was born at Boston, Mass., on May 28, 1918. He was 
inducted into the U.S. Army on February 7 i, 1941, in the grade of 

rivate, serial No. 31003722, and served until honorably discharged 
in the grade of technician, fifth class, on July 19, 1945. Mr. Hyman 
married Dorothy Goodwin approximately in December of 1941, and 
was divorced by her in the District of Columbia some time in 1947. 

Mr. Hyman authorized a class E allotment to his wife in the amount 
of $15, effective April 1, 1942. He substituted therefor an allotment 
in the amount of $25, effective June 1, 1942, and discontinued this on 
July 31, 1942, in order to authorize a similar allotment in the amount 
of $35 on August 1, 1942. However, he discontinued this tentative 
allotment at its inception, apparently because of a family allowance 
which was in any event being paid his wife, and authorized no class E 
allotment until February 1, 1943, at which time a $15 allotment was 
authorized, which continued until June 30, 1945, the last full month 
before his discharge. 

By administrative error, the Office of Dependency Benefits paid to 
Mrs. Hyman the sum of $35 per month from August 1, 1942, until 
January 31, 1943, although authorization therefor had been with- 
drawn before it was to become effective. In’ addition, this Office 
increased the payment to $50 per month on February 1, 1943, the date 
on which Mr. Hyman authorized a $15 allotment, and paid this 
amount until June 30, 1945. 

Thus, unauthorized payments of $210 and unauthorized overpay- 
ments of $980 to Mrs. Hyman resulted. There is no evidence in 
Department of the Army records that Mr. Hyman had any knowledge 
of the payments of these amounts to his wife at the time. It is clear, 
from the position of the Comptroller General of the United States as 
promulgated in his decision of January 27, 1954 (33 Comp. Gen, 309 
(1954)), that Mrs. Hyman is the sole person responsible for these over- 
payments. That decision points out that when an allotment is 
erroneously paid, without any fault on the part of the member of 
the Armed Forces, it is the payee who is legally liable to refund the 
overpayments. 

Mrs. Hyman (now Mrs. Monk following her divorcee and remarriage) 
was notified of her liability by a demand for payment made on Novem- 
ber 5, 1946. She answered through her attorney on November 23, 
1946, to the effect that she had had no knowledge of any irregularity 
in receiving the payments at issue, although “she thought her husband 
was being generous with her.’ She stated that. her income was $30 
net weekly and her savings totaled only $100. She stated that it 
was therefore impossible for her to pay the $1,190. indebtedness. 

Thereafter, although this overpayment was not the liability of 
Mr. Hyman, ‘he was written on March 27, 1947, and then on August 
13, 1947, by the Adjustment Division of ‘the Army Finance Center, 
requesting payment of this amount. He replied, setting forth his 
financial inability to do so and pointing out that he had had no notice 
of the unauthorized overpayment. 

On November 18, 1957, a certificate of indebtedness was sent to 
Mrs. Monk (Hyman) by the Comptroller General. This followed 
correspondence between that Office and Mrs. Monk’s attorneys, in 
which her liability as a matter of law was stated, despite the admitted 
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fact that the overpayments were caused by error on the part of the 
disbursing agency concerned. 

Recently, on May 26, 1958, Mrs. Monk executed an affidavit con- 
cerning her financial condition and the hardship that would result 
were she forced to repay the amount received, which stated: 

“1. Tam employed by Western Union and my salary for the normal 
workweek of 40 hours is only $64 which is not sufficient to adequately 
support and maintain me without assistance from my husband. 

“2. Although I have been employed for approximately 16 years by 
Western Union, I am in danger of losing my job in a few months 
because of modernization and mechanization of Western Union 
facilities. 

“3. I am not trained for any other job that would increase my 
earnings. 

“4, I have no savings for emergencies and my only assets are 
approximately $200 in a checking account, a second-hand car (1955 
Ford) and my interest in a 4-room house at 35 Elizabeth Drive, 
McLean, Va., which I am buying jointly with my husband. There is 
approximately $300 still due on the automobile on which I am making 
payments of $55 per month, and there are two mortgages on said house 
in amounts of $7,836.31 and $2,159.65 on which I, jointly with my 
husband, am making monthly payments of $76 and $32.50, 
respectively. 

“5. That I have no funds with which to pay the debt claimed by 
the U.S. Government and that any seizure or garnishment of assets 
by the Government to enforce payment would force me to default in 
my other obligations.” 

As explained in the cited decision of the Comptroller General, it is 
clear that erroneous payments occasioned by administrative error on 
the part of an agent of the United States are not excused by law. 
Therefore, private relief legislation which would relieve the recipient 
of such obligation to refund and overpayment would be regarded as 
discriminatory unless the circumstances established complete good 
oes the time of receipt and undue hardship if repayment were 
orced. 

Under these circumstances, it is the opinion of the Department of 
the Army that the established criteria for relief have not been met by 
Mrs. Monk. Her receipt of the allotments does not seem completely 
without knowledge or suspicion of overpayment. As stated by her 
attorney in a letter of November 23, 1946, “True, she thought her 
husband was being generous with her * * *.”’ More important, the 
quoted affidavit, which is the only recent evidence adduced by Mrs. 
Monk, does not on its face support a claim of undue hardship. The 
affidavit clearly suggests that Mrs. Monk’s husband is also a wage 
earner and at least in part supports the automobile and house pay- 
ments. While repayment of the entire amount of $1,190 at one time 
might be difficult, repayment under an installment plan acceptable to 
both parties seems entirely feasible, especially once the present obli- 
gation of $55 monthly toward Mrs. Monk’s automobile is ended in 
approximately 6 months. Payment of the same monthly sum to the 
United States thereafter would result in the liquidation of this lia- 
bility in less than 2 years, with no additional burden being imposed 
upon Mrs. Monk. 
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For these reasons the Department of the Army is opposed to the 
enactment of this measure. 

This bill, if enacted, would relieve Mrs. Dorothy Hyman Monk of 
the obligation to refund to the United States the sum of $1,190. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army; 
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86TH CoNGRESS } HOUSE OF REPRESENTATIVES | Report 


COL. JOHN T. MALLOY 





Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3104] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3104) for the relief of Col. John T. Malloy, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House in the 85th Congress, but no action was taken by 
the Senate. 

The facts will be found fully set forth in House Report No. 2090, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior 
recommendation. 


{H. Rept. 2090, 85th Cong., 2d sess.]} 


The purpose of the proposed legislation is to pay the sum of 
$1,347.59 to Col. John T. Mallov as reimbursement of expenses in- 
curred by him in connection with the payment of ocean freight 
transportation on his automobile from San Francisco, Calif., to Java 
and return. 

The Department of the Army, in its report dated June 24, 1958, gives 
in detail the history of this proposed legislation and has no objection 
to its enactment. The amounts have been verified by the Army and, 
therefore, your committee concur in the recommendation. The report 
is as follows: 

DEPARTMENT OF THE ARMY, 
Washington, D.C., June 24, 1958. 
Hon. Emanvet CELLer, 
Chairman. Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 7417, 
85th Congress, a bill for the relief of Col. John T. Malloy. 
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This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, to 
Colonel John T. Malloy, O-18576, United States Army, the sum of 
$1,347.59, in full satisfaction of all claims against the United States 
for reimbursement of expenses incurred by him in connection with the 
payment of ocean freight transportation on his private automobile 
from San Francisco, California, to Java and return. The Army orders 
issued incident to these shipments authorized the transport of one 
privately owned automobile by Army transport subject to availability 
of space, and, inasmuch as no Army transport service to Java existed 
and the Department of the Army had no discretion to ship the automo- 
bile by other means, and it was found after Colonel Malloy’s arrival 
in Java on or about January 29, 1949, that the automobile was neces- 
sary to the establishment of a new military liaison office and the 

erformance of his duty as assistant military attache, Batavia, 
Sethedande East Indies, shipment of his automobile by commercial 
transport was arranged on or about May 13, 1949, at a cost of $634.47, 
and also at the time of his return on or about March 18, 1950, at a cost 
of $713.12, as Army transport service had not been established.” 

os = i laniaammaan of the Army has no objection to the enactment of 
this bill. 

Records of the Department of the Army reveal that John T. Malloy 
was born at North Adams, Mass., on August 17, 1907, and that he 
graduated from the U.S. Military Academy and on June 11, 1931, 
received a commission as a second lieutenant, U.S. Army. He has 
remained on active duty in the U.S. Army from that date until the 
present time. 

By Special Orders No. 62, Department of the Army, Washington, 
D.C., dated December 15, 1947, Colonel Malloy was ordered from 
his duty station at Fort Monroe, Va., to the Office of the Military 
Attaché, Nanking, China. On February 16, 1948, Letter Orders 
(AGPA-O 201 Malloy, John T.) were issued by the Adjutant General, 
U.S. Army, authorizing the transportation of Colonel Malloy’s depend- 
ents, and the shipment of his household goods to Nanking. These 
orders also stated pertinently that— 

“5. Authority granted to transport one privately owned automobile 
by Army Transport, subject to availability of space. If shipment of 
automobile is by other than Army Transport, it will not be at Govern- 
ment expense.” 

Colonel Malloy drove his automobile from Washington, D.C., to 
San Francisco, Calif., where he turned it over to the port of embarka- 
tion for shipment on the first available transport. When Colonel 
Malloy sailed for China his car could not be shipped due to a dock 
strike and upon reaching China he received notification that the vehi- 
cle would be shipped when space became available. Subsequently, 
the situation in China deteriorated so rapidly that the Port of Ember 
kation, San Francisco, stopped shipping to China and notified Colonel 
Malloy that his car had been placed in storage at a civilian garage at 
his own expense. 

By orders issued by the Adjutant General, U.S. Army, dated 
January 17, 1949, Colonel Malloy was relieved from his assignment 
in Nanking and assigned to the Office of the Military Attache, The 
Hague, the Netherlands, with duty station at Batavia, Netherlands 
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East Indies, effective February 1, 1949. It was stated in these orders 
that transportation of Colonel Malloy’s dependents, who had not 

ne to China with him, but had proceeded to Manila, Philippine 
Islands, with the intention of later joining him, was authorized and 
that transportation of his private automobile by Army transport on 

a space-available basis was also authorized, but that if shipment of 
the “* * * automobile is by other than "Army transport, it will 
not * * * be at Government expense.” As there was no Army 
transport service to Java, where Colonel Malloy was assigned to 
duty, he was unable to obtain the shipment of his automobile from 
San Francisco except by commercial transportation at a cost to him 
of $634.47. Colonel Malloy states that upon his arrival in the 
Netherlands East Indies, he found that his automobile was needed in 
the performance of his official duties and consequently arranged for 
its shipment by commercial transportation. He also requested that 
vehicles be furnished by the U.S. Army for use by his office, but such 
had not arrived by the time the office was closed. 

Despite the fact that he was previously advised that his tour of 
duty in the East Indies would last for 2 years, on January 2, 1950, 
Colonel Malloy was relieved from his assignment and reassigned to 
duty at Fort Ord, Calif. His orders again authorized shipment of 
his privately owned vehicle by Army transport on @ space-available 
basis but stated that shipment of the automobile by other means 
would not be at Government expense. Colonel Malloy states that 
due to the short notice in the closing of his office and the restrictions 
on the legal sale of automobiles in Java, preventing its sale except in 
the black market, he was required to ship his automobile back to the 
United States or abandon it. As there was still no Army transport 
service from Java to the United States, he was required to ship the 
vehicle by commercial transport at a cost of $713.12. 

On July 13, 1950, Colonel Malloy presented a claim in the amount of 
$1,347.59 for reimbursement of expenses incurred in the aforemen- 
tioned transportation of his automobile from San Francisco to Java 
and return. This claim was disallowed by the U.S. General Ac- 
counting Office by decision dated November 17, 1950, based upon 
the fact that the orders had clearly stated that if shipment of the 
automobile was made by other than Army transport it would not be 
at Government expense. The denial was affirmed by the Comptroller 
General upon review in decision (B-—100379), dated February 20, 
1951. This decision stated pertinently that— 

The act of June 30, 1932 (47 Stat. 405) as amended (5 U.S.C. 73c) 
provides that: 

“ ‘Hereafter, no law or regulation authorizing or permitting the 

transportation at Government expense of the effects of officers, em- 
ployees, or other persons, shall be construed or applied as including 
or authorizing the transportation of an automobile * * *.’ 
Also see paragraph 1(2) of Executive Order 10053, dated April 20, 
1949, which excepts automobiles from personal effects aaa 
to be shipped at public expense. Your orders authorizing trans- 
portation of your automobile by Army transport only were based on 
applicable laws and regulations, there being no discretion in the 
Department of the Army to authorize shipment of your automobile 
by any other means. 
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Colonel Malloy has indicated by affidavit that although he incurred 
these expenses, knowing that the Army would not prepay the com- 
mercial shipping charges, he did so in the hope that he would receive 
reimbursement “at such time as he could explain the circumstances,” 
However, as revealed by the opinion of the Comptroller General, the 
Department of the Army has no authority to allow for such equitable 
considerations and pay for shipment of a private automobile by means 
other than Army transport. Be that as it may, it is the opinion of 
the Department of the Army that although Colonel Malloy has no 
legal right to reimbursement for expenses incurred in transporting hig 
private automobile, the circumstances arising from his duty assign- 
ments which prevented shipment of his vehicle at Government ex- 
pense to China or Java, coupled with the fact that it was necessary for 
him to have his automobile to adequately perform his official duties in 
Java, indicate that reimbursement is equitably warranted in this ease. 
The expenses incurred by Colonel Malloy, resulting as they did from a 
combination of factors such as adverse international developments, 
unforeseen departmental policy changes, and personal devotion to 
duty, represent a singular instance justifying departure from the 
general rules and regulations. Due to the distinctly unusual nature 
of this combination of circumstances, this bill is not deemed unduly 
discriminatory to any existent class of individuals, nor is it deemed 
that it establishes an undesirable precedent for future legislation. 
Accordingly, the Department of the Army has no objection to the 
enactment of this bill. 

The cost of this bill, if enacted, will be $1,347.59. 

The Bureau of the Budget has advised that it concurs in the adverse 
views of the Comptroller General of the United States, expressed in 
manuscript opinion B-100379, dated October 24, 1957. The Comp- 
troller General’s opposition to this bill states, in pertinent part, as 
follows: 

“Thus under applicable law and regulations the cost of these ship- 
ments of Colonel Mallov’s automobile was his responsibility, and his 
orders specifically so advised him. 

“We do not view with favor legislation which grants preferential 
treatment to a single individual over other inalividwale similarly 
situated. Since passage of the 1932 act [47 Stat. 405] every officer 
who may have shipped his automobile under circumstances like those 
in this case has been required to pay the cost of such shipment; and, as 
Colonel Malloy was well aware that the cost of these shipments was 
his responsibility, we perceive no equities which would justify depart- 
ing from established Government policy in this respect and according 
him different treatment. In our view H.R. 7417 should not receive 
favorable consideration.” 

The Bureau of the Budget has advised further, however, that there 
is no objection to the presentation of the departmental views ex- 
pressed herein. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army: 
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Freieut Bitu 


To: AMERICAN Presipent Lines, Dr. 
311 California Street 
For freight and charges on cargo as entered below 
Lt. Col. John T. Malloy, Fort Mason, Calif. 
Port: San Francisco. Date: March 18, 1950. 
Vessel discharges at pier No. 22. 
Shipped by Lt. Col. John T. Malloy ex SS President Grant. Voyage 
16-E. Bill of lading No. 1-B. 
From Djakarta to San Francisco. 
Marks and numbers: To PTO San Francisco Port of Embarcation, 
Fort Mason, Calif., for Lt. Col. John T, Malloy. 
Number of packages: 1. 
Description: Uncrated Buick auto, 
Weight: 4,050 pounds. 
Measurement: 13.99 cubic meters. 
Rate: $50.50 per cubic meter. 


NAS eek et cw dbiceces RE. Ae cA eee $706. 50 
Pn S06) OO WORPTARS.. .. wciinciiwe «dup JAGR dekescaseeensnaedawe 4.19 
I i 5b nuh seeps cows auc omiabra ces anlage at gemma maa a eae 2. 43 

Cindi enidncnaccdedsdes Sal Sete suserkscemaseedatee 713. 12 


SF C/N No. 497. 
Paid: March 20, 1950. 
AMERICAN PresipENT Lines, Lop, 








By 


You are requested to arrange for delivery without delay. 

No claim for damage on goods will be entertained unless the vessel’s 
agent be notified to nef. gate on same before they are removed 
from the wharf. Goods are at owner’s risk of damage, pilferage, or 
loss, however caused, after being landed from vessel. Freight payable 
in exchange for delivery order. Endorsed bills of lading must be 
surrendered before delivery order will be granted. 

Demurrage will be assessed on all undelivered shipments in accord- 
ance with rules and regulations of Board of State Harbor Commis- 
sioners. 

Received payment. 

AMERICAN PRESIDENT LINES. 








By 





AmREDE Co. 
RICHMOND, CALIF. 
JUNE 19, 1950. 
Lt. Col. J. T. Matuoy, 
Care of American Consulate, 
Batavia, Java. 
May 13, 1949: For shipment of one Buick automobile from San 
Francisco, Calif., to Batavia, Java, $634.47. 
Paid in full, June 27, 1949. 
AmREDE Co. 


By ° 
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RACHEL NETHERY 


Marca 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3111) 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3111) for the relief of Rachel Nethery, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill was reported by the committee and passed the 
House during the 85th Congress, but no action taken by the Senate. 

The facts will be found fully set forth in House Report No. 359, 
85th Congress, Ist session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior rec- 
ommendation. 

[H. Rept. 359, 85th Cong., Ist sess. | 


The purpose of the proposed legislation is to waive sections 15 to 
20 of the Federal Employees’ Compensation Act so that Rachel 
Nethery, of Seattle, Wash., can file her claim for compensation benefits 
arising because of the death of her daughter Maud L. Nethery which 
was caused by injuries the daughter received at the navy yard, at 
Puget Sound, Wash., on March 29, 1919. 


STATEMENT 


On March 29, 1919, Mrs. Rachel Nethery’s daughter, Maud L. 
Nethery, fell from a ladder to an engineroom floor at the U.S. Navy 
Yard, Puget Sound, Wash., and her injuries included a compound 
fracture of the skull. She died the next day. Within a week of her 
daughter’s death Rachel Nethery, the beneficiary named in H.R. 
1648, was placed in a mental institution and she remained there for 
10 years. 
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Rachel Nethery filed a claim for compensation for her daughter’s 
death with the U.S. Employees’ Compensation Commission on 
June 14, 1929. She filed this claim a short time after she was re- 
leased from the institution. In that claim she stated that she was 
mentally incompetent from shortly after her daughter’s death until 
a few months before filing the claim. ‘This was further supported by 
the statements of two physicians who certified that she had, in fact, 
been incompetent for that period. However, the limitation provisions 
which govern the filing of claims under the Employees’ Compensation 
Act did not have any provision for suspending the running of the 
statutory period for the filing of claims under the circumstances out- 
lined by Mrs. Nethery. Since the claim had not been filed within 1 
year of her daughter’s death, the claim was rejected by the Employees’ 
Compensation Commission. 

Through the years people who were familiar with Mrs. Nethery’s 
case tried to aid her in having her claim considered by the U\S. 
Employees’ Compensation Commission. On July 11, 1928, one Rober 
Reed, of Seattle, Wash., wrote Vice President Curtis that Maud L, 
Nethery had been survived by a dependent mother who had not been 
paid any compensation for her daughter’s death. A bill was intro- 
duced in the 73d Congress, S. 2424, by Senator Jones, of Washington, 
but the bill was not acted upon by the Congress. The file of the 
committee contains copies of letters dating back to 1937 from officials 
of veterans’ organizations who sought to aid her in gaining legislative 
relief. Representative Sam Rayburn, of Texas, introduced H.R. 8645 
in the 75th Congress to grant her such relief, but that, too, was not 
acted upon. 

Mrs. Nethery is now 80 years of age, and after years of failing sight 
is now almost totally blind. This committee is convinced that the 
relief provided for in H.R. 1648 is long overdue, and Mrs. Nethery 
should be granted the opportunity of having her claim decided on its 
merits by the Bureau of Employees’ Compensation. The committee 
therefore recommends that the bill be favorably considered. 





U.S. DeparRTMENT oF LABOR, 
OrricE oF THE SECRETARY, 
Washington, April 9, 1956. 
Hon, Emanvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear ConGressMAN Cre.usr: This is in further response to your 
request for my comments on H.R. 9304, a bill for the relief of Rachel 
Nethery. 

This proposed measure would waive the time limitations of the 
Federal Employees’ Compensation Act, to permit Rachel Nethery to 
file a claim as the dependent mother of Maud L. Nethery, a former 
employee of the Puget Sound Navy Yerd who was fatally injured on 
March 29, 1919. 

The records of the Bureau of Employees’ Compensation show that 
a claim was filed by the father of the deceased employee, requesting 
compensation on behalf of a minor sister of the employee who was 
alleged to have been dependent upon her at the time of her death. 
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Compensation was awarded to the dependent sister and benefits were 
aid to the father as guardian of his minor child. The claim of the 
ather did not indicate that he or his wife was dependent upon the 

deceased employee. The award to the sister terminated on February 

26, _ when she reached 18 years of age, and the case was then 

closed. 

The first information received by the Bureau to the effect that the 
deceased employee was survived by a dependent mother was in & 
letter dated July 13, 1928, more than 9 years after the fatal accident. 
A claim filed by Rachel Nethery on June 19, 1929, more than 10 years 
after the death of the daughter, was rejected because the statutory 
period for filing claims at that time was 1 year from the date of death. 

This case has been the subject of numerous relier bills. The records 
of the Bureau refer to the following bills to waive time limitations in 
this case: S. 2371, 72d Congress, December 1931; S. 2424, 73d Con- 
gress, January 1934; and H.R. 8645, 75th Congress, December 1937. 

The purpose of the Federal Employees’ Compensation Act is to 
provide an orderly and equitable system for the adjudication of claims 
of Federal employees and their dependents for disability and death 
incurred while in the performance of duty. I do not favor preferential 
treatment of one claimant over others similarly situated. Also, the 
fact that 37 years has elapsed since the date of death would make it 
almost impossible to develop competent proor that the mother was in 
fact dependent for her support upon the deceased employee at the 
time of the latter’s death. For these reasons I am opposed to the 
enactment of H.R. 9304. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
JaMEs P. MiTcHELL, 
Secretary of Labor. 
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MRS. CLARE M. ASH 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3240] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3240) for the relief of Mrs. Clare M. Ash, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill was favorably reported by the committee and 

assed the House in the 85th Congress, but no action taken by the 
nate. 

The facts will be found fully set forth in House Report No. 2572, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior recom- 
mendation. 

(H. Rept. 2572, 85th Cong., 2d sess.]} 


The purpose of the proposed legislation is to have Mrs. Clare M. 
Ash, of Sturtevant, Wis., considered to have been lawfully married to 
Frank S. Ash during the period from October 11, 1922, to August 13, 
1956, the date of his death. 


STATEMENT OF FACTS 


In affidavit submitted by Mrs. Ash, she states that she met Mr. Ash 
after World War I, when he visited his mother in Troy, N.Y., and in 
about 1 year thereafter he returned to Troy and began courting her 
and on October 11, 1922, they were married. She further states that 
she told him that she had been married and he said ‘“‘so have I.” 
The subject was dropped and never mentioned again. She thought 
and took it for granted that he was free to remarry, and from 1922 
until his death in 1956, a period of 34 years, they lived happily to- 
gether. Affidavits in the file from neighbors verify this statement. 

34007 
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In the Department report there is a question about the date of his 
first marriage as being 1926; from the evidence in the file this date 
should have been 1916 instead of 1926 for the reason he married the 
present Mrs. Ash in 1922. The committee agrees that the position 
taken by the Department of Health, Education, and Welfare is com- 
mendable in that they insist upon enforcement of the general law, 
However, the committee cannot conceive of another case arising out 
of the same or similar circumstances, or based upon the same set of 
facts and, therefore concludes that the case is unique and that the 
widow, now 71 years of age, who lived with the aiiaata in good 
faith for a period of 34 years should be entitled to the relief sought in 
this bill. 

Your committee disagrees with the conclusion made by HEW, in 
which it is stated that it was contrary to sound principles of equity 
and justice. As to equity and justice this is a case most meritorious, 
and therefore, your committee recommends favorable consideration 
of the bill. 

DEPARTMENT OF 
HeauttuH, Epucation, AND WELFARE, 
Washington, July 17, 1958. 
Hon. EMANnvuet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuartrman: This letter is in response to your request of 
July 12, 1957, for a report on H.R. 8619, a bill for the relief of Mrs. 
Clare M. Ash. 

The bill would provide that for the purpose of qualifying for 
widow’s insurance benefits under section 202(e) of the Social Security 
Act, Mrs. Clare M. Ash would be considered to be the widow of 
Frank S. Ash. 

Under the Social Security Act, the question whether an applicant 
is the widow of an insured individual for benefit purposes must be 
determined under the law of the latter’s State of domicile at the time 
when he died. 

In June 1957, the Bureau of Old-Age and Survivors Insurance 
determined that Mrs. Clare M. Ash was not the legal widow of Frank 
S. Ash. Subsequently, a hearing was held before a referee of the 
Social Security Administration, who reaffirmed the original decision 
that Clare M. Ash is not entitled to widow’s benefits. The facts 
developed are as follows: 

The applicant married Mr. Ash in 1922. She alleged that she 
understood at that time that he had been previously married and 
divorced. Under the law of the State of Wisconsin, there is no 
presumption of the validity of a second marriage; the validity of 
such a marriage is determined upon all the facts and circumstances 
in a given case and from the reasonable inferences drawn from such 
facts and circumstances. In a statement signed by Mr. Ash on 
July 31, 1956, he stated-that he was divorced from his first wife in 
1926, which would be subsequent to his second marriage in 1922, 
After clarification had been requested by the Bureau of Old-Age and 
Survivors Insurance, Mrs. Ash, on the day following Mr. Ash’s death, 
revised this “1926” date to read “1916,” alleging that the 1926” 
figure was in error. Although there was evidence of the first marriage, 
Mrs. Ash was unable to furnish evidence that that marriage had 
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been terminated. A wide search of records in areas where Mr. Ash 
and his first wife are known to have lived, conducted by the Bureau 
of Old-Age and Survivors Insurance, has failed to disclose any record 
of a divorce or annulment secured by either Frank Ash or his first 
wife. The latter’s whereabouts following the separation have been 
unknown. 

In consideration of these facts, Mrs. Clare M. Ash was found not 
to be Mr. Ash’s legal widow under State law and hence not entitled 
to widow’s benefits based on his earnings record. 

Section 216(h)(1) was amended effective September 1957. Under 
the provision as eoeneell a woman can qualify as the widow of an 
insured individual if the courts of the State in which he was domiciled 
at the time of his death would find that they were validly married at 
that time, or if under the law of that State governing the devolution 
of intestate personal property she has the same status as a widow. 
(Prior to the amendment, the law did not contain the provision re- 
ferring to the validity of the marriage.) The change in section 216(h) 
(1) does not affect Mrs. Ash’s claim for widow’s benefits since the 
validity of her marriage to Mr. Ash at the time of his death has not 
been established and since under Wisconsin law she therefore does 
not have the status of his widow for purposes of participating in the 
devolution of intestate personal property. 

Mrs. Ash requested and was granted a hearing on her case before 
a referee of the Department. (Referees are independent of the Bu- 
reau.) In his decision, dated February 21, 1958, the referee sustained 
the determination of the Bureau. The referee’s decision would appear 
to be final because the claimant failed to request review of the appeals 
council within the time allowed (60 days) or to request an extension 
of time for requesting review and the appeals council did not review 
the decision on its own motion within the time such action could be 
taken. Since she failed to exhaust her administrative remedies the 
Department’s decision is final and not subject to judicial review 
(Coy v. Folsom, 228 F. 2d 276, C.A. 3, 1955) 

In these circumstances, we believe that enactment of this private 
relief bill would be inappropriate for two reasons. In the first place, 
if the bill, in providing that Mrs. Ash “shall be held and considered 
to be the widow (as defined in sec. 216 (c) of [the Social Security] 
Act) of Frank S. Ash,” is intended as a legislative decision as to the 
factual and legal issues involved, the bill is unsound in that it would 
substitute an ad hoc congressional determination of questions of fact 
and law (including questions of State law) for the orderly process of 
administrative and judicial adjudication provided for by ‘general law 
in such cases, and this, moreover, in a case in which the claimant had 
failed to exhaust the administrative and judicial remedies made avail- 
able to her by general law. If, on the other hand, notwithstanding 
its language, the bill were to be viewed as excepting Mrs. Ash from an 
eligibility requirement—or from the application of State law which 
the basic act requires to be use xd as a basis for such a requirement— 
imposed by the Social Security Act for benefits of the kind claimed, 
the bill would be objectionable as conferring a special benefit under 
the basic act in circumstances identical with those in which benefits 
would be denied to others. In either event, we believe, such private 
relief legislation would be undesirable and contrary to sound prin- 
ciples of equity and justice. 
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For these reasons we recommend against enactment of this bill 
The Bureau of the Budget advises that it perceives no objection to 
the submission of this report to your committee. 
Sincerely yours, 
Exuiot L. Ricwarpson, 
Assistant Secretary, 


JuLY 12, 1958. 
I, Clare Ash, do hereby declare that the facts herein stated are the 
truth. I met Mr. Frank Ash after World War I. He came to Troy, 
N.Y., to visit his mother. He went back to Palmyra, N.Y., and 
came back about a year later. Then I started going out with him. 
He never mentioned a wife until he asked me to marry him. I said 
I had something to tell you, I have been married and divorced. He 
said so have I. The subject dropped at that. We never brought up 
the past, that is something I wanted to forget and I thought he did 
too, so we married October 11, 1922. I took it for granted he was as 
free as I to remarry, and from 1922 to 1956—34 years—we had a 
very happy life. We came to Racine October 7, 1945, he went to 
work at Western Printing & Lithographing Co. October 15, 1945, and 
worked there until July 4, 1955, when he had to have his left leg 
amputated due to cancer. He passed away August 13, 1956. 
Cuare AsH. 
STaTE OF WISCONSIN, 
County of Racine, ss: 


Subscribed and sworn to before me this 12th day of July A. D. 1958. 


[SEAL] Harouip CHRISTENSEN, 
Notary Public, Racine County, Wis. 


My commission expires May 13, 1962. 





Juty 14, 1958. 

I, Florence Hagie, do herein state that I have known Mrs. Frank 
Ash (Clare Ash), for the past 25 years, and know her to be honest 
and truthful. 

I, Florence Hagie, do further state that Mr. Frank Ash, prior to his 
death, introduced Clare Ash as his wife at all times, and I had no 
reason whatsoever to doubt his word. 

(Signed) Frorence Haain, 

Subscribed and sworn to me this 14th day of July 1958. 

{sea} Donatp G. STeere, 

Notary Public, Racine County, Wis. 

My commission expires March 27, 1960. 





AFFIDAVIT 
Strate oF WISCONSIN, 
County of Racine, ss: 

The undersigned affiant, Leo J. Sauld, age 56, a U:S. citizen, residing 
at 304 Island Avenue, Racine, Wis., has been employed at the Western 
Printing & Lithographing Co. of Racine, Wis., for a period of the last 
12 years. 


MRS. CLARE M. ASH an 


1. During such employment he became acquainted with Mr. Frank 
| Ash who also was employed at the Western Printing & Lithographing 
Co., Racine, Wis. The affiant further knows of his own knowledge 
that Mr. Frank Ash and his wife, Clara Ash, lived as man and wife 
and resided at 1301 North Wisconsin Street, Racine, Wis., for a period 
of at least 10 years. 
Lzo J. Savutp. 


Dated at Racine, Wis., this 14th day of July 1958 A.D. 
le The affiant, Leo J. Sauld, personally appeared before me this 14th 
y, day of July 1958 A.D., and signed the foregoing affidavit. 
d [sEAL] W..VerRNon CLARK, 
a. Notary Public, Racine, County, Wis. 
My commission expires April 1, 1962 A.D. 
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WILLIAM S. SCOTT 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Donouvs, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3249] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3249) for the relief of William S. Scott, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House in the 85th Congress, but no action taken by the 
Senate. 

The facts will be found fully set forth in House Report No. 1731, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior recom- 


mendation. 
[H. Rept. 1731, 85th Cong., 2d sess.] 


The purpose of this proposed legislation is to merely waive sections 
15 to 20, inclusive of the Act of September 7, 1916 giving Mr. Scott 
an opportunity to file his claim with the Bureau of Employees’ 
Compensation and be heard on its merit. He states that he filed his 
claim with the Internal Revenue Service at the time of the accident 
but application was not transmitted to the Bureau and therefore, 
limitation of time ran and he was not given consideration upon the 
merit of his claim. Therefore, your committee recommends that he 
be given this right. The committee has information that the bill 
should be amended to conform with H.R. 7419, 83d Congress, which 
would be acceptable to the Bureau of Employees’ Compensation. 
The bill has been amended accordingly. 
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GENERAL COUNSEL, 
Treasury DepartTMENT, 
Washington, April 2, 1954, 
Hon, Cuauncey W. ReEep, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. Cuarrman: Reference is made to your letter of 
March 4, 1954, requesting a statement of this Department’s views 
on H.R. 7419, for the relief of William S. Scott. 

The proposed legislation would provide for the waiver of certain 
statutory requirements in connection with the claim of William §. 
Scott for compensation for disability caused by an injury allegedly 
sustained by him in November 1937 while an employee of the Internal 
Revenue Service of the Treasury Department. 

The records of this Department indicate that Mr. Scott’s name 
while employed with the Internal Revenue Service was William G, 
Schultz. His personnel record fails to disclose any evidence of the 
alleged injury or of his claim for compensation. Since all the facts 
in this case are on file with the Bureau of Employees’ Compensation, 
Department of Labor, your committee, if it has not already done so, 
may wish to ask that agency for a report on the bill. 

In view of the above, this Department has no recommendation to 
make on the merits of the proposed legislation. 

Very truly vours, 
Evsert P. Turtie, General Counsel. 


U.S. DepartMentT oF Labor, 
OFFICE OF THE SECRETARY, 
Washington, March 24, 1954. 
Hon. Cxauncey W. Resp, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear ConGressMAN Reep: This is in further response to your 
request for my comments on H.R. 7419, a bill for the relief of William 
S. Scott. 

H.R. 7419 proposes to waive the time limitations in sections 15 to 
20 of the Federal Employees’ Compensation Act (39 Stat. 742, as 
amended) relating to giving notice of injury and filing claim for com- 

ensation in favor of William S. Scott, a former employee of the 
Tien of Internal Revenue of the Treasury Department. 

The records of the Bureau of Employees’ Compensation indicate 
that this alleged injury first came to the attention of the Bureau 
through a personal call by Mr. Scott at the office of the Bureau on 
July 2, 1947. At that time the claimant filed a written notice of 
injury in which he stated that he was injured in November 1937 at 
the Customhouse, Bowling Green, New York City. 

The maximum time for filing claim under the Federal Employees’ 
Compensation Act is 5 years. Investigation of the files of the Internal 
Revenue Bureau failed to disclose any record indicating that an official 
report of the injury or claim for compensation was filed within the 
statutory limit prescribed in the act. The claim was accordingly re- 
jected by the Bureau on the ground of not being timely filed. No 
investigation has been made with respect to the merits of the claim. 
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The Department, therefore, has no information which would war- 
rant a recommendation on this bill. Unless the Congress should 
find extenuating circumstances which justify waiving the time limita- 
tion in this case, I would object to enactment of a proposal which 
will single out from a group of persons similarly situated a particular 
person for preferential treatment. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Yours very truly, 
James P. MircHeE.t, 
Secretary of Labor. 
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March 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3252] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3252) for the relief of Mrs. Martha Nicometi, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill was favorably reported by the committee and 
assed the House in the 85th Congress, but no action was taken by the 
enate. 

The facts will be found fully set forth in House Report No. 2412, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the prior 
recommendation. 


[H. Rept. 2412, 85th Cong., 2d sess.] 
PURPOSE 


The purpose of the proposed legislation is to pay Mrs. Martha 
Nicometi of Akron, N.Y., $500 in full settlement of her claims against 
the United States in connection with a departure bond she posted 
on behalf of Anna Francesca Masiello (nee Terabassi) on November 
16, 1953, which was declared to be breached when that person failed to 
leave the United States by May 23, 1954. 


STATEMENT 


In 1953 Miss Anna Terabassi wrote Mrs. Nicometi and her husband 
saying that she wanted to come to the United States for a visit. 
Mrs. Nicometi wrote Miss Terabassi, who is the niece of Mrs. Nico- 
meti’s husband, that if she wished to visit the United States Mrs. 
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Nicometi would post the necessary deposit of $500 required by the 
immigration authorities to insure the niece’s departure within the time 
limited for her visit. 

On November 16, 1953, Miss Anna Terabassi arrived in the United 
States for a 3-month visit and Mrs. Martha Nicometi posted the 
required $500 departure bond required by law. The collateral for the 
departure bond was a $500 U.S. Treasury bond. 

Miss Terabassi staved with Mrs. Martha Nicometi for approxi- 
mately 2 months, and then left to visit friends in Rochester, N.Y. 
Mrs. Nicometi then lost track of Miss Terabassi, and for some time 
after Miss Terabassi left the Nicometi home, Mrs. Nicometi was 
unable to locate her either in Rochester or elsewhere. Finally Mrs. 
Nicometi learned that Miss Terabassi had married a Rocco Masiello 
of Rochester, N.Y. Mrs. Nicometi and her husband visited Anna 
Terabassi and her husband and told her that she would have to return 
to Italy or otherwise Mrs. Nicometi would lose the $500 deposit. 
However, Anna Terabassi, now Mrs. Masiello, failed to leave in 
aceordance with the terms of her original entry. 

In an effort to secure payment of the $500 which she lost when 
the Treasury bond was converted and covered into the ‘Treasury, 
Mrs. Nicometi brought suit against Mrs. Anna Masiello; but was 
unable to collect any part of the money since Mrs. Masiello actually 
possessed no real or personal property subject to the payment of a 
judgment. Subsequent efforts by Mrs. Nicometi and her husband 
to have Mrs. Masiello and her husband repay the $500 have been 
unsuccessful. 

This committee has determined that Mrs. Martha Nicometi should 
be granted the relief provided for in H.R. 9952. The facts outlined 
above show that Mrs. Martha Nicometi acted with complete good 
faith in this matter. She posted the required bond in the assumption 
that Miss Terabassi would leave at the end of her temporary stay in 
the United States. As has been stated, this was not the case with the 
result that Mrs. Nicometi has lost the amount of $500. Mrs. 
Nicometi and her husband sought to persuade Miss Terabassi to 
comply with the terms of her admission, but were unsuccessful. 
Further, the facts of this case show that there is no hope that Mrs. 
Nicometi can receive repayment of the amount she lost. Therefore, 
she has sought legislative relief. Under these circumstances the com- 
mittee feels that Mrs. Nicometi should be accorded relief, and, 
therefore, recommends that the bill be considered favorably. 

The committee has been advised that an attorney has rendered 
services in connection with this claim, and the bill, therefore, carries 
the customary attorney’s fee proviso. 


DEPARTMENT OF JUSTICE, 
Orrice or THE Deputy AtrorNey GENERAL, 
Washington, D.C., May 26, 1958. 

Hon. EmManvet Ceter, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuatrman: This is in response to vour request for the 
views of the Department of Justice concerning the bill (H.R. 9952) 
for the relief of Mrs. Martha Nicometi. 
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The bill would provide for the payment to Mrs. Martha Nicometi 
of Akron, N.Y., the sum of $500 as reimbursement for the loss sus- 
tained by her in connection with the forfeiture of a $500 departure 
bond which she posted on behalf of her niece Anna Francesca Masiello 
(nee Terabassi). 

Anna Francesca Terabassi, a native and citizen of Italy, was 
admitted to the United States at New York on November 16, 1953, 
as a visitor for a period expiring January 23, 1954, conditioned on 
the posting of a $500 departure bond. Such bond was posted on 
November 16, 1953, by her aunt, Mrs. Martha Nicometi, who is the 
beneficiary of the bill here under consideration. . 

Miss Terabassi was granted one extension of her stay but was 
denied a further extension and was given until May 23, 1954, to de- 
part from the United States. She did not depart but on April 10, 
1954, married an American citizen, Rocco Masiello. Because of her 
failure to depart by May 23, 1954, a warrant of arrest in deportation 
proceedings was issued on May 26, 1955, on the ground that she had 
remained longer than authorized. On the same date she was found 
deportable but was granted voluntary departure with preexamina- 
tion authorized. She was readmitted for permanent residence, at 
Niagara Falls, N.Y., on July 9, 1957. Meanwhile the bond collateral 
consisting of a $500 U.S. Treasury bond was converted and covered 
into the U.S. Treasury on May 4, 1955. 

Reduced to essential elements, it appears that the alien, after ar- 
rival as a visitor, failed to depart within the time prescribed, the bond 
was declared breached and forfeited and the collateral was covered 
into the Treasury. In the circumstances it appears that the bond 
was properly forfeited and the Department of Justice is unable to 
recommend enactment of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
Lawrence F. Watsz, 
Deputy Attorney General. 
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THOMAS FORMAN SCREVEN, JULIA SCREVEN DANIELS, 
AND MAY BOND SCREVEN RHODES 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3254] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3254) for the relief of Thomas Forman Screven, Julia Screven 
Daniels, and May Bond Screven Rhodes, having considered the same, 
report favorably thereon without amendment and recommend that the 
bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House in the 85th Congress, but no action taken by the 
Senate. 

The facts will be found fully set forth in House Report 2438, 85th 
Congress, 2d session, which is appended hereto and made a part of this 
report. Therefore, your committee concur in the prior recom- 
mendation. 





[H. Rept. 2438, 85th Cong., 2d sess.] 
PURPOSE 


The purpose of the proposed legislation is to pay Thomas Forman 
Screven, Julia Screven Daniels, and May Bond Screven Rhodes the 
total sum of $8,975. Payment under the bill would be in full settle- 
ment of all claims of the persons named in the bill against the United 
States for the reasonable value of block No. C-37, Pine Gardens 
subdivision, Brewton Hill Plantation, Hulin Ward, in Savannah, Ga., 
which was included in a condemnation proceeding instituted by the 
United States in which a final order was entered without actual notice 
being given such persons. 


34007 








2 THOMAS FORMAN SCREVEN AND OTHERS 


STATEMENT 


Brewton Hill, now lying in the extreme northeastern corner of the 
city of Savannah, was the ancestral plantation of the Screven family, 
In 1941, the Screven family sold a large block of their holdings on an 
acreage basis to Irwin Gardens, Inc., for subdivision. However, the 
family retained block C-37 which was in the northwest corner of the 
ag . This tract was at the intersection of Jones Street and 

ennsylvania Avenue, and the family retained it because of its 
strategic location and high value. It was the intention of the members 
of the Screven family to develop this property themselves. 

After the United States entered World War II, the Government 
condemned the Irwin Gardens holdings for defense housing in the 
form of temporary demountables. The condemnation proceedings 
were instituted in the U.S. District Court for the Southern District 
of Georgia, Savannah division, as civil action 204. In connection 
with those proceedings a plat of the Irwin Gardens holdings dated 
May 8, 1942, was filed with the court. However the plat erroneously 
included block C-37 within the Irwin Gardens boundary line, and 
also erroneously included lands belonging to Annie and James L. 
Sullivan. The decree of condemnation was subsequently reformed 
and the lands of the Sullivans were excluded from its terms without 
diminution of the award. The committee has been informed that 
this was done on the basis of a stipulation with Irwin Gardens. At 
the time of the condemnation the Screvens were listed as the owners 
of block C-37 on the tax books and land records of Chatham County 
and the city of Savannah. They continued to pay taxes on the land 
until 1953. The Screvens were all nonresidents of Chatham County 
and did not know of the taking and were never served. Further the 
committee has been advised that the records of the condemnation 
show that apparently there was no attempt to notify them, 

The report furnished the committee by the Department of Justice 
states that “the court directed service upon all parties known and 
unknown, and that a guardian ad litem was appointed under the 
Georgia Code to protect the interests of any parties whose existence 
or whereabouts were unknown, who filed an answer in the condem- 
nation proceedings.” Apparently this is taken by that department 
to be a complete answer to the lack of actual notice in this case as to 
the persons named in H.R. 10559; for-the Justice Department report 
states following the foregoing quoted portion: 


It thus appears that claimants received all of the protec- 
tion afforded them by the law and that the question of their 
right to recover has been thoroughly litigated, 


This committee finds it very difficult to square this statement with the 
fact that these persons were shown to be owners of the land on the tax 
books and land records of Chatham County and the city of Savannah. 

The bulk of the report of the Department of Justice concerns the 
action initiated by the claimants against the United States under the 
Tucker Act to recover compensation for the land taken by the Govern- 
ment. The report states that the court in that action held that the 
United States had satisfied its liability when it deposited the amount 
of money found to be the value of the land condemned, and that 
“it was not concerned with how the compensation should be dis- 
tributed.” The court ruled that because the plaintiffs (the persons 
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seeking redress in this bill) had not been made parties to the con- 
demnation proceedings they had a remedy for 6 years after the taking 
under the Tucker Act, but that since they had not brought the action 
within 6 years the suit could not be maintained. 

The committee feels that the facts outlined above show that the 
persons named in H.R. 10559 are entitled to the relief provided for 
in that bill. They were not made parties in the condemnation action, 
and when they sought to assert their rights in a subsequent action they 
were ruled to be barred by the statute of limitations. However, it is 
clear that they were never compensated for the taking of the land. 
Under these circumstances the committee feels that the parties are 
entitled to the amount stated in the bill, but does not feel that interest 
should be paid under these conditions. Accordingly the committee 
recommends that the bill be amended by deleting the provision for 
interest, and recommends that the amended bill be considered favor- 
ably. 

The committee has been advised that an attorney has rerdered 
services in connection with this matter, and accordingly the bill carries 
the customary attorney’s fee proviso. 


Unitep States DEPARTMENT OF JUSTICE, 
OrFice oF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., May 6, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CuatrMan: This is in response to your request for the 
views of the Department of Justice concerning the bill (H.R. 10559) 
for the relief of Thomas Forman Screven, Julia Screven Daniels, 
and May Bond Screven Rhodes. 

The bill would provide for the payment, in equal shares, to Thomas 
Forman Screven, Julia Screven Daniels, and May Bond Screven 
Rhodes, the sum of $8,975 plus interest at 6 percent from October 1, 
1943, to date of enactment, in settlement of the claims of each of the 
named persons against the United States for the reasonable value of 
certain real property in Savannah, Ga., which was taken by the United 
States, allegedly without notice to them, in condemnation proceedings 
terminated by final order entered on October 1, 1943. 

The files of this Department disclose that claimants in this bill filed 
suit against the United States under the Tucker Act in the U.S. 
District Court for the Southern District of Georgia on October 29, 
1951, to recover $7,500 in alleged damages as compensation for the 
land taken. The action was dismissed, the district court holding in 
substance, ‘‘(1) that the United States by depositing in the condemna- 
tion proceedings the money found to be the value of the land con- 
demned, had satisfied and thereby become discharged of its liability, 
and that it was not concerned with how the compensation should be 
distributed; and (2) that because plaintiffs had not been made parties 
to the condemnation proceedings, they had, however, a remedy, for 6 
rears after the taking, under the Tucker Act for the value of their 
land, but that since this suit had not been brought within 6 years, the 
time prescribed under the Tucker Act, the suit could not be main- 
tained.”” On appeal to the U.S. Court of Appeals, Fifth Circuit, 
the judgment of dismissal was affirmed (Screven v. United States, 
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207 F. 2d 740), the court holding that the 6-year statute of limitations 
raised an absolute bar to the suit. 

Claimants contend that they did not have “actual notice” of the 
condemnation proceedings. As to this, the file in the case shows that 
the court directed service upon all parties known and unknown, and 
that a guardian ad litem was appointed under the Georgia Code to 
protect the interests of any parties whose existence or whereabouts 
were unknown, who filed an answer in the condemnation proceedings. 
It thus appears that claimants received all of the protection afforded 
them by the law and that the question of their right to recover has 
been thoroughly litigated. 

Accordingly, the Department of Justice is unable to recommend 
favorably consideration of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
LAWRENCE E. Watss, 
Deputy Attorney General. 
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Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3406] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3406) for the relief of William H. Pearlmutter, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action taken by 
the Senate. 

The facts will be found fully set forth in House Report No. 2410, 
85th Congress, 2d session, which is appended hereto and made a part of 
this report. Therefore, your committee concur in the prior recom- 
mendation. 


{H. Rept. 2410, 85th Cong., 2d sess.] 


The purpose of the proposed legislation is to relieve William H. 
Pearlmutter of Brookline, Mass., of all liability to pay the United 
States $604.43 which represents the amount of penalties assessed 
against the Tributary Theatre in connection with delinquent admis- 
sion-tax returns of that nonprofit organization for which Mr. Pearl- 
mutter was held personally responsible. 


STATEMENT 


The Tributary Theatre of Boston, Inc., was organized as a nonprofit 
organization under the provisions of chapter 180 of the General Laws 
of Massachusetts. This theater had as its aim the production of 
those types of productions which were not being produced commer- 
cially. From the evidence submitted to the committee it appears that 
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Mr. Pearlmutter’s position as treasurer of the theater was an unpaid 
position. However, the Tributary Theatre discontinued its activities 
during 1951. 

After the theater ceased to operate it was found that the admission- 
tax returns had not been handled correctly. The returns for the 
period of October 1, 1950, to May 31, 1951, were filed late on August 
10, 1951, by Mr. Pearlmutter as treasurer of the theater. At that 
time the theater had no funds, but the returns showed that the admis- 
sion taxes had been collected but that no payment had been included 
with the returns. 

As evidenced by the report of the Treasury Department on the bill, 
that Department has taken the position that Mr. Pearlmutter is lia- 
ble for the tax plus all of the penalties on the ground that he was the 
officer of the corporation who was under a duty to pay the tax, and it 
is the view of the Treasury that under these circumstances the failure 
to pay was willful within the meaning of section 1718(c) of the Internal 
Revenue Code of 1939 (26 U.S.C., 1952 ed., sec. 1718(c)). Subsections 
(c) and (d) of section 1718 are as follows: 


(c) Any person who willfully fails to pay, collect, or 
truthfully account for any pay over any tax imposed by 
this chapter, or willfully attempts in and manner to evade 
or defeat any such tax or the payment thereof, shall, in 
addition to other penalties provided by law, be liable to a 
penalty of the amount of the tax evaded, or not paid, 
collected, or accounted for and paid over, to be assessed 
and collected in the same manner as taxes are assessed and 
collected. No penalty shall be assessed under this subsec- 
tion for any offense for which a penalty may be assessed 
under authority of section 3612. 

(d) The term “person” as used in this section includes an 
officer or employee of a corporation, or @ member or em- 
ployee of a partnership, who as such officer, employee, or 
member is under a duty to perform the act in respect of 
which the violation occurs. 


This committee feels that under the circumstances of this case 
Mr. Pearlmutter should be relieved of the liabilities relating to 
penalties in this case. Here the total amount of $606.43 which is 
stated in the bill represents a penalty imposed under section 1718(c) 
in an amount equal to the admission tax. A reading of the Treasury 
Department report discloses that its opposition to the bill is, to a 
large extent, based on general policy considerations concerning tax 
collection. Actually the total assessment against Mr. Pearlmutter 
was in the amount of $744.12 representing both a 100 percent penalty 
of $606.43 plus delinquency penalties of $137.69 assessed as to the 
original returns filed for the Tributary Theatre. The relief provided 
by H.R. 8496 only extends to the 100 percent penalty, and does not 
include the delinquency penalties. 

This committee feels that the circumstances of this case are such 
that it is unfair to hold Mr. Pearlmutter liable to this 100 percent 

enalty. For this reason the committee has concluded that Mr. 

earlmutter should be granted relief from this penalty and recom- 
mends that the bill be considered favorably. 





id 


n= 
16 
st 
at 
S- 


d 


l, 
L- 
1e 
it 
re 
al 


1S 


° oe 


oc ONS SA PS |B 


te fe 


WILLIAM H. PEARLMUTTER 3 


TREASURY DEPARTMENT, 
Washington, March 21, 1958. 
Hon. Emanvet CEeuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuatrmMan: This is in response to your request of 
July 3, 1957, for the views of this Department on H.R. 8496 (85th 
Cong., 1st sess.) entitled “A bill for the relief of William H. Pearl- 
mutter.” 

H.R. 8496, if enacted, would relieve William H. Pearlmutter, of 
Brookline, Mass., of all liability to pay to the United States the sum of 
$606.43 representing the admission tax for the period October 1950 
through May 1951 collected by the Tributary Theatre of Boston, Inc., 
and not paid into the U.S. Treasury. 

The records of the Internal Revenue Service disclose that during 
the period October 1950 through May 1951, and for a period prior 
thereto, Mr. Pearlmutter was the elected treasurer of the Tributary 
Theatre of Boston, Inc., a nonprofit organization organized under the 
provisions of chapter 180 of the Massachusetts General Laws. The 

urpose of the organization was to produce plays for entertainment. 

he Tributary Theatre discontinued its activities during 1951. 

Admission tax returns for the period October 1, 1950, to May 31, 
1951, inclusive, were delinquently filed on August 10, 1951, with the 
district director at Boston, Mass., by Mr. Pearlmutter as treasurer of 
the Tributary Theatre. At this time the theater had no funds. The 
returns indicated that admission taxes had been collected but no 
payment was included with the returns. Mr. Pearlmutter claimed 
that his failure to file the returns on time and to pay over the collected 
tax was due to the instructions of a public relations representative who 
had been hired by the theater in 1950 to remedy the financial diffi- 
culties of the theater. Mr. Pearlmutter made all disbursements for 
the theater and no other person had any physical control over the 
Tributary Theatre checking accounts. 

Mr. Pearlmutter filed a formal offer to pay personally an amount 
of $150 in full settlement of the theater’s liability. This offer was 
returned by the National Office with the recommendation that efforts 
be made to increase the offer to $606.43, the amount which might be 
assessed as a 100 percent penalty against Mr. Pearlmutter as a re- 
sponsible officer of the theater under section 1718(c) of the Internal 
Revenue Code of 1939. 

Sections 1718 (c) and (d) of the 1939 code, relating to admission 
taxes, provide in part: 

“(¢) Any person who willfully fails to pay, collect, or truthfully 
account for and pay over, any tax imposed by this chapter, or will- 
fully attempts in any manner to evade or defeat any such tax or the 

ayment thereof, shall, in addition to other penalties provided by 
aw, be liable to a penalty of the amount of the tax evaded, or not 
paid, collected, or accounted for and paid over, to be assessed and 
collected in the same manner as taxes are assessed and collected * * *. 

“(d) The term ‘person’ as used in this section includes an officer or 
employee of a corporation, or a member or employee of a partnership, 
who as such officer, employee, or member is under a duty to perform 
the act in respect of which the violation occurs.” 
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An assessment was made against Mr. Pearlmutter in the amount of 
$744.12 which amount represented a 100-percent penalty of $606.43 
imposed under section 1718(c) and delinquency penalties in the 
amount of $137.69 which had been assessed with respect to the 
original returns filed for the Tributary Theatre. On May 16, 1956, 
Mr. Pearlmutter filed a claim of abatement on the ground that non- 
payment of the theater’s liability for the collected. admission taxes 
was not “willful” as required by section 1718(c). The Regional 
Appellate Division rejected the claim of abatement in the amount of 
$606.43, and allowed it in the amount of $137.69 which represented 
the delinquency penalties assessed against the Tributary Theatre. 

It might be noted that the bill, if enacted, would relieve Mr. Pearl- 
mutter of all liability to pay the sum of $606.43, which sum is identified 
in the bill as representing the admission tax collected by the Tributary 
Theatre of Boston, Inc. In fact, Mr. Pearlmutter has been assessed 
not for the tax itself but for a penalty imposed under section 1718(¢) 
of the 1939 code in an amount equal to the admission tax collected 
by the theater but not paid over to the Treasury of the United States. 

The failure of collection agents to pay over to the United States 
the taxes collected from customers, which are deemed by statute to 
be a special fund in trust for the United States, constitutes a serious 
problem in the administration of the tax system. The instant case 
appears to be but one example of a general problem which exists not 
only with respect to excise taxes on facilities and services but also with 
respect to income and social security taxes withheld from employees, 
During this session, Congress enacted legislation designed to secure 
greater compliance with the law by the relatively few employers and 
collection agents who fail to collect and pay over trust-fund moneys 
representing withheld income and social security taxes and excise 
taxes on facilities and services (Public Law 321, 85th Cong.). In 
their reports explaining the need for this legislation, both the House 
Ways and Means Committee and the Senate Finance Committee 
pointed out that to permit the continuance of these delinquencies 

“places an unfair burden on law-abiding employers and the taxpaying 
public generally.” 

If, as the Service has determined, Mr. Pearlmutter is the officer 
of the corporation who was under a ‘duty to pay over the collected 
taxes to the United States and who “willfully” failed to perform such 
duty within the meaning of section 1718(c) of the 1939 code, no reason 
is apparent to this Department why special legislation ‘should be 
enacted to relieve Mr. Pearlmutter of the liability imposed by the 
statute. Furthermore, Mr. Pearlmutter, if he believes that the 
Service’s determination is incorrect, has the remedy available to him 
of obtaining a judicial determination of his liability for the penalty in 
question. 

In view of the foregoing, the Treasury Department opposes the 
enactment of H.R. 8496. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Sincerely yours, 
Dan THRoop Situ, 
Deputy to the Secretary. 
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86TH CONGRESS } HOUSF OF REPRESENTATIVES { ' Report 


MRS. LEONARD O. ERICKSON 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciarv, submitted the 
following 


REPORT 


[To accompany H.R. 3410] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3410) for the relief of Mrs. Leonard O. Erickson, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action taken by 
the Senate. 

The facts will be found fully set forth in House Report No. 444, 
85th Congress, Ist session, which is appended hereto and made a part 
of this report. ‘Therefore, your committee concur in the prior recom- 
mendation. 


{[H. Rept. 444, 85th Cong.] 


The purpose of the proposed legislation is that Leonard O. Erickson 
shall be deemed to have elected under section 3(b) of the Uniformed 
Services Contingency Option Act of 1953 to provide the annuity 
specified in paragraph (1) of section 4(a) of such act to his wife. 
Notwithstanding his expressed intention to do so, the said Leonard 
QO. Erickson was prevented by physical disability from exercising the 
right of election granted him by section 3(b) of such act during his life. 


STATEMENT OF FACTS 


Mrs. Leonard Erickson’s husband Leonard O. Erickson, originally 
enlisted in the Regular Army in 1926. Following regular enlistments 
thereafter, he was subsequently promoted through ranks to captain, 
U.S. Army, on September 27, 1950. On October 31, 1952, Captain 
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Erickson, following, extensive hospitalization, was retired from active 
military service because of a service-connected permanent disability 
rated at 100 percent under the provisions of Public Law 351, 8ist 
Congress. His military records show that he engaged in many combat 
battles during World War II, including the invasion of Normandy, 
In October of 1953 Captain Erickson received an application to 
pave an annuity for his wife under the authority of the Uniformed 
ervices Senay Option Act of 1953. After investigating the 
provisions contained in this act, Captain Erickson stated, before 
several witnesses other than his wife, that he thought it was a wise 
investment and, because of his sinking health, wished to take advan- 
tage of it. Before he had an opportunity to sign and complete the 
application, he was taken seriously ill and was confined in the Veterans’ 
Administration hospital in Spokane, Wash. While in the hospital, 
Captain Erickson informed the attending physician that he wanted 
to complete a form to protect the security of his wife ‘‘in case some- 
thing should happen to him.” 
eanwhile, Mrs. Erickson engaged an attorney to handle this 
matter and arrangements were made to visit Captain Erickson and 
have his signature affixed and notarized on the document. The 
appointment was scheduled for November 23, 1953. However, it 
was canceled, because the captain had relapsed and was not in con- 
dition to complete the application. Another appointment was sched- 
uled for November 26, 1953, at 9 a.m. However, Captain Erickson 
pone away at 7:40 a.m. and, as a result, the application was not 
signed. 

“On February 2, 1955, during the 1st session of the 84th Congress 
a bill was introduced. The committee requested the usual report 
from the Department of the Army but it was not received until late 
in the second session of the Congress and could not be considered before 
adjournment. The Department of the Army opposed the enactment 
of the bill strictly on the letter of the law. There are numerous 
affidavits in the file to indicate that Captain Erickson fully intended 
to make provisions for the security of his wife. These affidavits are 
set out in the report from the Army, which is made a part of this 
report. 

Therefore, your committee recommends favorable consideration of 


the bill. 


DEPARTMENT OF THE Army, 
Washington, D.C., April 13, 1956. 
Hon. EmManvet CEtter, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuatrman: Reference is made to your letter enclosin 
a copy of H.R. 3514, 84th Congress, a bill for the relief of Mrs. Leona 
O. Erickson. 

The bill provides as follows: 

“That Leonard O. Erickson shall be deemed to have elected under 
section 3(b) of the Uniformed Services Contingency Option Act of 
1953 to provide the annuity specified in paragraph (1) of section 4(a) 
of such Act to his wife. Notwithstanding his expressed intention to 
do so, the said Leonard O. Erickson was prevented by physical dis- 
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ability from exercising the right of election granted him by section 
3(b) of such Act during his life.” 
- The Department of the Army is opposed to this bill. 

Records of the Department. of the Army show: that Leonard Owen 
Erickson (referred to in H:R. 3514 as Leonard O. Erickson) was born 
at Clay Center, Kans., on December 11, 1907. He originally enlisted 
in the Regular Army for 1 year on November 20, 1926, and was as- 
signed the service No. RA6768323. He again enlisted on May 20, 
1931. Following regular reenlistments thereafter, he became a war- 
rant officer junior grade in the Army of the United States, effective 
May 15, 1942, with the service No. W2104034. On October 1, 1942, 
he was commissioned a second lieutenant, Army of the United States 
with service No. 0497866. He served continuously as an officer until 
December 18, 1945, when he was relieved from active duty, having 
been promoted to first lieutenant, Army of the United States, on 
January 26, 1943. He reenlisted in the Army as a master sergeant 
on January 6, 1946, was commissioned a captain in the Officer Reserve 
Corps on September 16, 1946 (an inactive commission), and was 
recalled to active duty as a first lieutenant, Army of the United States, 
on November 5, 1946. He was relieved from active duty as an officer 
on August 5, 1948, and on the following day enlisted in the Air Force 
as @ master sergeant. On January 7, 1949, he was recalled to active 
duty as a first Tivebuniatia Army of the United States, and was pro- 
moted to captain, Army of the United States, on September 27, 1950. 
On October 31, 1952, following considerable hospitalization, he was 
retired with the retirement pay of captain, because of service- 
connected permanent disability rated at 100 percent under the pro- 
visions of sections 402 and 409 of Public Law 351, 81st Congress, as 
amended (37 U.S.C. 272-279). Captain Erickson died at Spokane, 
Wash., on November 26, 1953, as the result of — 

“Infarct of myocardium, acute, due to thrombosis of right coronary 
artery; hypertensive and arteriosclerotic heart disease; infarct of lung 
and adrenals.” 

He was survived by his widow, Mrs. Grace Margaret Erickson, 
North 4228 Calispel, Spokane, Wash., to whom he was married on 
December 11, 1940. It appears that at the time of his death, Mrs. 
Erickson was 44 years of age and that they had no children. 

Prior to his death, Captain Erickson had made no election under 
the provisions of the Uniformed Services Contingency Option Act of 
1953 (Public Law 239, 83d Cong., approved Aug. 8, 1953, 67 Stat. 
=, 37 U.S.C. 371 et seq.). Section 3(b) of such statute provides 
that— 

‘“‘A retired member who has heretofore been awarded retired pay by 
a uniformed service may, within one hundred and eighty days after 
the effective date of this Act, elect to receive a reduced amount of that 
retired pay in order to provide one or more of the annuities specified 
in section 4, payable after his death to his widow, child, or children. 
An election so made shall thereafter be irrevocable” (67 Stat. 502). 

The act became effective on November 1, 1953, the first day of the 
third month following the month in which it was enacted (67 Stat. 
505). 

The Veterans’ Administration has advised that Captain Erickson 
(C16296607) was admitted to the Veterans’ Administration hospital, 
Spokane, Wash., on October 28, 1953, where he died on November 
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~ en The Chief of Medical Service at that hospital has advised 
a —- 

“It was noted at the time of his admission on October 28, 1953 
that he answered questions readily, but somewhat slowly, and he 
seemed to think with an effort due to his illness. It is my opinion 
that he was at that time well oriented and clear mentally. He 
remained so throughout his illness, becoming confused only during 
the night between November 25 and November 26, the day of his 
death. It would be my opinion that he would have been mentally 
and physically able to execute documents pertaining to administra. 
tion of his affairs up to and including November 25, 1953, becoming 
unable sometime during the night of Seesababer 25.” 

The clinical report of his last hospitalization shows that he was 
under oxygen for most of the time and that narcotics frequently were 
administered for pain. No request appears to have been made that 
the Secretary of the Army exercise an option on behalf of Captain 
Erickson as a mental incompetent as provided in section 3(c) of the 
Uniformed Services Contingency Option Act of 1953, supra. As the 
evidence indicates that Captain Erickson was entirely competent, 
mentally, until the evening before his death and any mental lapse 
was only incidental to his sinking physical faculties, it does not appear 
that any such request would have been appropriate. 

Captain Erickson had been awarded compensation by the Veterans’ 
Administration for disability due to service at the monthly rate of 
$86.25 from March 1, 1953, $96.75 from Avril 1, 1953, and $154.80 
from August 1, 1953, through November 26, 1953, the date of his 
death. Prior to the award of benefits by the Veterans’ Administration, 
he had executed a waiver of retired pay to the extent of such benefits, 
His widow was awarded compensation by the Veterans’ Administra- 
tion at the monthly rate of $75 from November 27, 1953, and $87, 
the rate she is currently receiving, from October 1, 1954. At the time 
of his death, Captain Erickson was entitled to retired pay at the 
rate of $344.57 per month but was receiving only $189.77 ($314.57 
less $154.80) per month in such pay because of tiie waiver previousiy 
mentioned. 

The Honorable Walt Horan, sponsor of H.R. 3514, has loaned to 
the Department of the Army his file in connection with this case. 
There are included in such file sworn affidavits of various persons 
indicating that Captain Erickson intended to exercise one of the 
options provided by section 4(a)(1) of the Uniformed Services Con- 
tingency Option Act of 1953, supra. These affidavits are as follows: 

Similar affidavits of Edward H. Dobelstein, 2218 West Gordon 
Avenue, Spokane, Wash.; Olga Dobelstein, same address; and Dr. 
John Albi, 1818 South Jefferson Street, Spokane, Wash., all state 
that each affiant was at the home of Captain and Mrs. Erickson on 
the night of Saturday, October 24, 1953, at which time Captain 
Erickson stated that he had just received in the mail the blank forms 
to be filled in and executed by him, in compliance with the Uniformed 
Services Contingency Option Act of 1953; and that he intended to 
complete such forms and application and to have allotted to Mrs. 
Erickson half of his retired pay, which at that time amounted to 
$344.56. 

An affidavit by Cornelius E. Collier states that he is a practicing 
lawyer in Spokane, Wash., and during and prior to Captain Erickson’s 
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Jast illness was the latter’s attorney, counselor and adviser; that during 
Captain Erickson’s last illness he received advice that Cee Erick- 
son desired to take advantage of the Uniformed Services Contingency 
Option Act of 1953; that Mrs. Erickson telephoned him on N ovember 
93, 1953, asking him to call at the hospital and take Captain Erickson’s 
acknowledgment in connection with the execution of the necessary 
documents; that, later on the same day, Mrs. Erickson again tele- 
phoned to advise him that Captain Erickson had suffered a relapse 
and was not in physical condition to complete such documents and 
the appointment was postponed until November 26, 1953; and that, 
on the morning of November 26, 1953, he received. another telephone 
call advising that Captain Erickson had passed away. 

An affidavit by Bernard R, Rowen, West 2612 Rockwell, Spokane, 
Wash., that he is a physician and surgeon by profession; that he 
attended Captain Erickson during the latter’s last illness at the Vet- 
erans’ Administration hospital in Spokane; that, while he was in 
attendance upon Captain Erickson, the latter advised affiant that he 
intended to sign an unidentified document to provide for the welfare 
of Mrs. Erickson in case something happened to him; and that, at 
that time, Captain Erickson was mentally competent. 

An affidavit of William B. Boswell, North 4318 Washington Street, 
Spokane, Wash., that he is a member of the Veterans of Foreign Wars, 
was personally acquainted with Captain Erickson, and had numerous 
contacts with him immediately prior to and during his last illness; 
and that during such contacts Captain Erickson told affiant that, 
due to poor physical condition, he intended to take advantage of the 
Uniformed Services Contingency Option Act of 1953 to provide an 
annuity for his wife, Grace Erickson. 

The Uniformed Services Contingency Option Act of 1953, supra, 
provides, pertinently, that— 

“Sec. 4. (a) Under the conditions set forth in section 3 an active 
or retired member may elect one or more of the following annuities, 
payable under this Act, in such amount, expressed as a percentage of 
the reduced amount of his retired pay, as he may specify at the time 
of election, in amounts equal to one-half, one-quarter, or one-eighth 
of the reduced amount of his retired pay. 

“(1) An annuity payable to or on behalf of his widow, the annuity 
to terminate upon her death or remarriage, whichever first occurs” 
(67 Stat. 502). 

The affidavits presented in favor of this bill indicate that Captain 
Erickson definitely intended to execute an option in an amount equal 
to one-half of the “reduced amount of his retired pay,” in favor of 
his widow, as specified in the portion of the act which is quoted 
above. Such affidavits further show that he was prevented from doing 
so by his sinking physical condition prior to his death. However, 
this case is not the only one in which a service member failed to 
make a timely application for the benefits provided by this law. A 
case in point is that involved in S. 1141, 84th Congress, a bill for the 
relief of Mrs. Marjorie E. Taylor, upon which a report was rendered 
by this Department to the chairman, Committee on Armed Services, 

S. Senate, under date of May 26, 1955. As stated in that report, 
this Department considers that it is inequitable and prejudicial to 
nullify the terms of the law by relief legislation applying only to a 
specific case. If exceptions are considered desirable, the law should 
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be amended to authorize the services to make administrative adjust. 
ments in all properly justified cases presented for consideration, 
For these reasons, the Department of the Army is opposed to this bil], 
The fiscal effect of this bill, if approved, cannot be established defi- 
nitely at this time. Based on information presently available to the 
Department of the Army, payments would be made to Mrs. Erickson 
amounting to res y $145.84 per month for the remainder of 
her life. it her life expectancy is estimated at 34.5 years, the amounts 
s0 payable could be expected to total $60, 377.76. 
he Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 
Wizser M. Brucker, 
0 Secretary of the Army. 
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AARON GREEN, JR. 





Marca 3; 1959.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3522) 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3522), for the relief of Aaron Green, Jr., having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House in the 85th Congress, but no action was taken by 
the Senate. 

The facts will be found fully set forth in House Report No. 2174, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the former 
recommendation. 

{[H. Rept. 2174, 85th Cong. 


The purpose of the proposed legislation is to relieve Aaron Green, Jr., 
of all liability to repay to the United States the sum of $1,045 repre- 
senting the total of atlotaunt payments made to his wife, Mrs. Sarah 
E. Green, the period from April 1, 1942, through October 31, 1945, 
inclusive. 

STATEMENT OF FACTS 


It appears that Aaron Green was inducted into the Army on March 
19, 1941, and was honorably discharged on November 8, 1945. He 
had a total service of 4 years, 4 months, and 29 days, he spent 2 years, 
8 months, and 23 days on foreign service in the Asiatic-Pacific theater, 
in the New Hebrides and New Guinea. 

Mr. Green made a class F allotment in the amount of $22 per month 
starting June 1, 1942, increasing it to $27 per month starting Novem- 
ber 1; 1942, which allotment terminated on October 31, 1945, as the 
result of his discharge on November 8, 1945. 
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The Department of the Army states that his service record shows 
he had both class F and class E allotments, one to his mother and the 
other to his wife. The one to his wife was for $15 per month; however, 
the allotment form sent to the Allotment Division, Army Finance 
Office, shows this allotment to be $25 per month. Although his service 
record shows that this allotment was discontinued at the request of 
the soldier on July 1, 1942, the Allotment Division, Army Finance 
Office, has no record of receipt of a request to discontinue. As a 
result, Mrs. Sarah Green, the wife received this allotment of $25 per 
month from April 1, 1942, through October 31, 1945, a total of $1,075, 
but only $30 was deducted from Green’s pay, there being an over- 
payment of $1,045. 

In this class E allotment made by Green to his wife, Sarah Green, 
an error was made by the Army making payments without sufficient 
payroll deductions from his Army pay. In a statement furnished the 
committee it indicates that they aes three small children and his wife 
has been sick and cannot work on this account, and also because it is 
necessary that she look after the three children. 

Mr. Green makes a total salary of $3,600 per year and it would 
seem obvious that while supporting his wife and three children on this 
salary it would be a real hardship on him to repay this overpayment. 
He also has a monthly payment of $68 on his little home. 

Therefore, your committee is of the opinion that this would be a 
real hardship and feel that he should be relieved of this liability. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., June 27, 1958. 
Hon. Emanvet Crier, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 11921, 
85th Congress, a bill for the relief of Aaron Green, Jr. 

This bill provides as follows: 

“That Aaron Green, Junior, of 24 Wakullah Street, Roxbury, 
Massachusetts, is hereby relieved of all liability to repay to the 
United States the sum of $1,045 representing the total of allotment 
payments made to his wife, Mrs. Sarah E. Green, in the period from 
April 1, 1942, through October 31, 1945, inclusive, which have been 
ruled to have been overpayments because only two deductions were 
made from his Army pay in accordance with the authorization he 
executed directing that the proper deductions be made from his pay 
in order that a class E allotment would be paid to his wife.” 

ao Department of the Army is opposed to the above-mentioned 
bill. 

Records of the Department of the Army show that Aaron Green, Jr., 
Army service No. 34027042, was aletted into the Army on March 19, 
1941, and was honorably discharged on November 8, 1945. His 
highest grade held was private. Out of a total service of 4 years, 4 
months, and 29 days, he spent 2 years, 8 months, and 23 days on foreign 
— in the Asiatic-Pacific Theater, in the New Hebrides, and New 

uinea. 
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The allotment section of his Army service record shows the following 
as to class E allotments: 








Amount Initial date To— — Reason 
$13 per month.............. May 1,1941 | Rosa A. Green, mother..| Nov. 30,1941 | Soldier desires. 
$15 per month,.....-....... Apr. 1,1941 | Sarah E. Green, wife.....- July 1,1042 Do. 


Aaron Green, Jr., also made a class F allotment in the amount of 
$22 per month starting June 1, 1942, increased to $27 per month 
starting November 1, 1942, which allotment terminated on October 
$1, 1945, as the result of his discharge on November 8, 1945. His 
service record shows the class E allotment to his wife to be $15 per 
month; however, the allotment form sent to the Allotment Division, 
Army Finance Office, shows this allotment to be $25:per month. Al- 
though his service record shows that this allotment was discontinued 
at the request of the soldier on July 1, 1942, the Allotment Division, 
Army Finance Office, has no record of receipt of a request to discon- 
tinue. As a result, Mrs. Sarah E. Green received this allotment of 
$25 per month from April 1, 1942, through October 31, 1945, a total 
of $1,075, but only $30 ($15 each endl for April and May 1942) 
was deducted from Private Green’s pay. Thus, there was an over- 
payment of $1,045. 

Class F allotments were first authorized as of June 1, 1942. Private 
Green made his request on September 29, 1942, effective June 1, 1942. 
It was customary at that time for soldiers to provide that class E 
allotments to dependents would be discontinued as soon as the class F 
allotment checks were mailed to the dependent. In September 1942, 
Private Green’s base pay and longevity was $50 per month, plus $10 
overseas pay. Army regulations then in effect permitted an enlisted 
man to allot only the base and longevity portion of his pay, in this 
case a total of $50. Thus, in November 1942, when the class F allot- 
ment increased to $27 per month, Private Green would have been in 
the position of allotting $52 per month, an amount prohibited by 
regulations. If the class E allotment had been continued, a subse- 
quent class N allotment for national service life insurance of $6.80 per 
month would have left him a net pay of $1.20 per month even con- 
sidering his overseas pay. It would seem logical to assume from these 
computations that Private Green did not intend to maintain a class B 
allotment to his wife in addition to the class F allotment. Of course, 
whether or not he knew that his wife was receiving the additional 
$25 per month cannot be determined at this time. Class F and class 
E allotments were forwarded to allottees by separate Treasury checks. 
Therefore, since during the last 10 months of his service he-was in the 
United States, it would be surprising if he did not see his wife and 
learn that she was receiving the $25 per month. Further, if Private 
Green did intend to maintain a class E allotment in addition to the 
class F allotment, he must have been aware that the class E allotment 
was not being deducted from his pay, because his pay was in an 
amount that did not permit this oversight. 

Under these facts, it is the opinion of this Department that the 
former service member and his wife knew or should have known of 
the erroneous overpayment and they were under a duty to take action 
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promptly to inquire into the receipt of the two monthly checks. | The 
Comptroller General of the United States has stated pertinently: 
“The general rules being applied-by this Office may. be.summarized 
as follows: 
* * * * * * x 


_ “3. Where an allotment or family allowance has been erroneously 
paid or overpaid and the member was at fault, the member and the 
payee are jointly and severally liable to repay the amount, and collec- 
tion may be made wholly from either or partly from. each’’ (33 Comp. 
Gen. 309, 314 (1954)). 

For the foregoing reasons and because to grant relief in this case 
would be discriminatory to all other recipients of erroneous allotment 
overpayments similarly situated, this Department. recommends that 
the bill not be favorably considered. 

The cost of this bill, if enacted, will be $1,045. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report, 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 


ComPTROLLER GENERAL OF THE UNITED StaTss, 
Washington, April 30, 1958, 
Hon. EManugt CELuLER, 
Chairman, Committee on the Judiciary; 
House of Representatives. 


Dear Mr. CuarrmMan: Your letter of April 16, 1958, acknowledged 
April 17, requests our comments on H.R. 11921 for the relief of Aaron 
Green, Jr. 

The bill would relieve Aaron Green, Jr., of 24 Wakullah Street, 
Roxbury, Mass., of liability to repay to the United States the sum of 
$1,045 representing allotment payments made to his wife, Mrs. Sarah 
E. Green, in the period from April 1, 1942, to October 31, 1945, for 
which no deductions were made from his pay. 

The records show that, while serving on active duty as a private in 
the Army, Mr. Green authorized a class E allotment of his pay in the 
amount of $25 per month, effective April 1, 1942, for an indefinite 
period, for the support of his wife, Mrs. Sarah E. Green. This allot- 
ment was paid from April 1, 1942, to October 31, 1945, in the total 
amount of $1,075. During this period the sum of $30 was deducted 
from Mr. Green’s pay because of the allotment payments, leaving a 
balance of $1,045 for which no deductions were made. 

A class E allotment is in substance a request by a number of the 
Army that a fixed portion of his monthly pay and allowances be paid 
to someone other than himself. These payments when made are 
entered as a charge against the member’s pay account and are de- 
ducted from the member’s pay. The failure to deduct for an allot- 
ment payment results in an erroneous payment by the Government. 
As to the Government’s right to recover such erroneous payments, 
see United States v. Dorgan (157 F. Supp. 864). 

Efforts by the Army to collect this indebtedness were unsuccessful 
and the matter was referred to us in accordance with established 
procedure. In reply to our demand Mr. Green said that he had a wife 
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and three children to support, that his salary was $45 per week, and 
that he was unable to repay the $1,045. Information available to us, 
however, indicates that as of June 1957 his estimated income was 
$70 a week. 

We do not view with favor legislation which grants preferential 
treatment to an individual over other individuals similarly situated 
and this bill would grant Mr. Green a preference over all other indi- 
viduals who have been required to repay erroneous class E allotment 

ayments. Hence, we do not recommend favorable consideration of 

.R. 11921 

Sincerely yours, 
JospepH CAMPBELL, 
Comptroller General of the United States. 


O 
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MRS. ALBERT S. ROZANSKI 





Maren 3, 1959.-Committed to the Committee of the Whole House and 
ordered to be printed : 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3797] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3797) for the relicf of Mrs. Albert S. Rozanski, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identics! bill was favorably reported by the committee and 
passed the House in the 85th Congress, but no action taken by the 
Senate. 

The facts will be found fully set forth in House Report No. 766, 
85th Congress, 1st session, which is appended hereto and made a part 
of this report. ‘Therefore, your committee concur in the prior 


recommendation. 


{H. Rept. No. 766, 85th Cong., 1st sess.] 


The purpose of the proposed legislation is that the national service 
life insurance granted in the amount of $10,000 to the late Dr. Frank 
S. Rozanski, effective January 26, 1951, shall be held and considered 
to have been in full force and effect at the time of his death on March 
5, 1951, and the Administrator of Veterans’ Affairs is authorized and 
directed to pay such insurance to Mrs. Alberta S. Rozanski, widow 
of the said Dr. Frank S. Rozanski and designated beneficiary of such 


insurance. 
STATEMENT OF FACTS 


It appears that effective November 1, 1942, national service life 
insurance N4748227 in the amount of $10,000 was issued with a 
monthly premium of $7.20 and effective March 1, 1948, the total 
disability insurance provision was added with a monthly premium of 
$3.10. Premiums were ‘paid through September 30, 1950, and the 
insurance lapsed October 1, 1950. 
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On October 17, 1950, the veteran completed an application for the 
renewal of the insurance and tendered the initial premium of $11.80, 
The veteran was advised on November 27, 1950, that as the premium 
due on October 1, 1950, had not been paid his insurance es not be 
renewed, and that, if he desired, application could be made for new 
—— At that time requirements for new insurance were fur- 
nished. 

By letter of December 19, 1950, the veteran requested that his 
account be rechecked as his records showed that the remittance of 
September 29, 1950, paid the October 1, 1950, premium, In reply 
on January 4, 1951, the veteran was furnished a report of the remit- 
tances tendered during 1950 and the months paid by such remittances, 
and was requested to forward canceled checks, money-order receipts, 
or acknowledgment of remittances for any payments not shown. 

On January 26, 1951, the veteran stated he had received a refund 
check of $11.80 tendered for the renewal premium, and enclosed an 
application for national service life insurance, VA Form 9-350a, alo 
with a check in the amount of $139.70 for payment of the enc: 
premium. The application was approved under V1241985 and the 
veteran notified by letter of February 23, 1951, of the approval. The 
approval letter stated it would serve in liew of a policy, which would 
be mailed in the near future. 

The check in the amount of $139.70, dated January 26, 1951, repre- 
senting the annual premium and submitted with the application for 
insurance was returned to the Veterans’ Administration February 9, 
1951, because of insufficient funds of the drawer. On March 8, 1951, 
a letter was forwarded, with the check enclosed, to the veteran advis- 
ing that the check was returned because of insufficient funds and that 
the policy had been canceled as a valid remittance was. not. tendered 
with the application. 

From the bank statement submitted to the committee by the 
Guaranty Bank & Trust Co. of Worcester, Mass., it is indicated that 
Dr. Rozanski deposited $250 in the bank on February 8, 1951, which 
was 2 days after the check had been returned. 

Therefore, after careful consideration it was the opinion of the 
committee that Mrs. Rozanski is equitably entitled to the procecds 
of this national service life insurance policy. 





VETERANS’ ADMINISTRATION, 
Orrice or THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington, D. C., September 21, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cetuer: This has further reference to your letter of 
June 22, 1951, requesting a report by the Veterans’ Administration 
on H. R. 4558, 82d Congress, a bill for the relief of Mrs. Alberta S, 
Rozanski, which provides as follows: 

“That the national service life insurance (FV1217165, V1241985) 
granted in the amount of $10,000 to the late Dr. Frank S. Rozanski, 
effective January 26, 1951, shall be held and considered to have been 
in full force and effect at the time of his death on March 5, 1951, and 
the Administrator of Veterans’ Affairs is authorized and directed to 
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ay such insurance to Mrs. Alberta S. Rozanski, widow of the said 
Dr. Frank S. Rozanski and designated beneficiary of such insurance.’’ 

The veteran entered active service as a commissioned officer, Med- 
ical Corps, United States Naval Reserve, on October 12, 1942, was 
discharged on February 9, 1944, having. been found not physically 
ualified for active service, and died on Kfarch 5, 1951. 

Effective November 1, 1942, the veteran applied for and was 

anted $10,000 national service life insurance under certificate 
’-4748227, issued on the level-premium-term plan, and on which 
premiums were paid through September 30, 1950. Since the pre- 
mium due October 1, 1950, was not paid, the policy lapsed on October 
1, 1950, and was not in force on March 5, 1951, date of the veteran’s 
death. An application made by the veteran on October 17, 1950, 
which was assigned No. FV1217165, for renewal of the insurance for 
an additional 5-year period commencing November 1, 1950, was dis- 
approved for the reason that renewal requirements were not met in 
that the final premium due on October 1, 1950, on the prior term 
period expiring on October 31, 1950, had not been paid. An unap- 
plied remittance tendered with the application for renewal was 
refunded to the veteran by check dated December 11, 1950. By 
letter dated Januarv 4, 1951, the veteran wes informed among other 
things, of“the disallowance of his application for renewal. He was 
further informed that he could apply for new insurance by executing 
an enclosed application, which would include his statement regarding 
his medical history #8 well as execution by a medical examiner of 
the res Its of a medical exemination. 

In response to that letter, the veteran by application executed on 
January 26, 1951, and postmarked “anuarv 29, 1951, applied for 
$10,000 national service dife insurance on the 5-year-level-premiun- 
term plan for which he Cesignated Alberta P ozanski, wife, as principal 
beneficiary, and authorize] settlement to be made in one sum. At 
the same time, he elected to pay premiums annually and remitted 
with the application his personal check in the amount of $139.70, 
drawn by him on the Gravantv Pank & Trust Co., Worcester, Mass., 
representing payment of the first annual premium. On the condition 
that the check would be honored when presented for collection, and 
based upon the applicant’s apparent state of good health as represented 
in the application by the applicant and the medical evaminer, the 
Veterans’ Administration granted $10,000 nat‘onal service life insurance 
under poliey.V1241985, effective “anuary 26, 1951. and forwarded 
the check throuch usval banking channels for collection. The check 
was dishonored by the drawee hank by reason of insufficient funds 
and returned throuch channels to the Veterans’ Administration, 
Since the required pavment of the first premium to validate the 
insurance was not mace, the Veterans’ Administration had no au- 
thority to continue the insurance in force, and on February 28, 1951, 
administrative action was taken canceling the policy as of its effective 
date, January 26,1951. By letter ated March 8, 1951, the Veterans’ 
Administration undertook to notify the veteran of this action of 
cancellation and informed him further of the procedure necessary in 
making another application for insurance. However, it was subse- 
quently learned that the veteran had died on March 5, 1951. 

On March 14, 1951, Mrs. Alberta S. Rozanski filed claim for 
national service life insurance benefits, which was disallowed on the 
ground that there was no national service life insurance in force on 
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the date of the veteran’s death. By letter dated April 18, 1951, she 
was informed, in effect, that the insurance Sauditinenlie granted under 
policy V124i985 had been canceled by reason of the failure of the 
veteran to pay the necessary initial premium to place the insurance 
in force. She was also informed of her right either to appeal to the 
Administrator of Veterans’ Affairs or to file suit in an appropriate 
district court of the United States, There is no record in the Veterans’ 
Administration that she has either entered an administrative appeal 
or filed suit. 

Section 602 (c) (2) of the National Service Life Insurance Act of 
1940 (60 Stat. 781; 38 U. S. C. 802 (e)), provides: 

“* * * any individual who has had active service between October 
8, 1940, and September 2, 1945, both dates inclusive, shall be granted 
such insurance upon application therefor in writing and upon payment 
or authorization for deduction of premiums and evidence satisfactory 
to the Adm*nistrator showing such person to be in good health at the time 
of such application. * * *” [Italics supplied.] 

A Veterans’ Administration regulation issued pursuant to this pro- 
vision of the act provides, in pertinent part, that certain persons who 
were in the active service between October 8, 1940, and September 2, 
1945, may be granted national service life insurance upon written 
application, payment of the first monthly premium, and proof satis- 
factory to the Administrator of Veterans’ Affairs that the applicant 
is in good health. Another Veterans’ Administration regulation pro- 
vides that payment of a premium by check does not constitute pay- 
ment unless the check is honored upon presentation for payment. In 
the present case, the validity of a policy of national service life 
insurance was contingent upon the honoring of the veteran’s personal 
check tendered in payment of the first premium, and it was the 
responsibility of the veteran to maintain a sufficient balance to the 
credit of his account to cover the check. Dishonor of the check when 
presented for payment constituted nonpayment of premium and non- 
compliance with statutory conditions precedent to the issuance of a 
policy of national service life insurance. 

Aside from noncompliance with the statutory requirement of pay- 
ment of the initial premium, there is furnished the following informa- 
tion relating to the requirement of good health, which may be pertinent 
to the committee’s consideration of the bill, The mentioned veteran’s 
application for insurance under postmark date of January 29, 1951, 
contains printed instructions placed prominently at the head of the 
same page bearing the statement of the veteran relative to the state 
of his health, and reads as follows: 

“The purpose of the questions contained in statement of applicant 
is to secure complete information regarding the condition of the 
applicant’s health. All diseases, injuries, abnormalities, deformities, 
infirmities, or the results thereof in impairment of bodily functions 
must be stated and fully described. Statements made by the appli- 
cant in this application are relied upon in granting insurance. Con- 
sequently, any deception or knowingly false statement either by 
inference, omission, or otherwise may result in cancellation of the 
insurance or in the refusal to pay a claim on the policy. * * *”’ 

In executing the statement of the applicant immediately following 
those instructions, the veteran, who was a physician by profession and 
had service as a commissioned officer in the Naval Medical Corps, 
stated, among other things, that he had never had any accident or 
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injury, nervous or mental disorder, or disease of the brain or nervous 
system, and that he had not had hospitalization for illness. In answer 
to the question ‘‘Do you have an disease, disability, abnormality, or 
deformity, congenital or otherwise, except as stated above?” the 
veteran replied, ““No.’’ In answer to the inquiry “approximate dates 
of treatment and names and addresses of physicians who treated you,” 
the veteran replied “None.” 

Medical records furnished by the Department of the Navy indicate 
that while in the service the veteran was confined to a hospital for a 
20-day period from March 2, 1943, to March 22, 1943, undergoin 
treatment for pneumonia, primaty atypical etiology unknown, a 
that he was discharged from the naval service as having been found not 

hysically qualified for active service. The board of medical officers 
in the case made a diagnosis of migraine. Pertinent portions of the 
findings of the board are quoted as follows: 

“He complained of extremely severe right unilateral throbbing 
headache, beginning with nausea, vomiting, and the sensation of 
‘the smell of chocolate’ and accompanied by diplopia. He stated he 
had suffered from these attacks approximately every 6 weeks for the 
past 8 years. The seizures, lasting only a few hours at first and 
relieved by a mixture of morphine, phenobarbital, and codeine, have 
ees grown more severe and of longer duration and cannot 

e adequately relieved by any medication. Extensive medical investi- 
gation prior to enlistment failed to find a satisfactory method of relief, 
the patient stated. He further stated his mother suffered from similar 
headaches. A filed letter from his wife confirmed the existence of this 
periodic disability. Physical examination revealed no significant 
abnormalities. X-ray examination of his skull, plotting of visual 
fields, eye, nose, and throat examination, skin tests for allergic ex- 
citants and RCC were reported to show nothing abnormal. Indicated 
laboratory tests, including blood-cell count, Kahn, sedimentation rate, 
UPN and creatinine and spinal fluid examination and urinalysis were 
within normal limits. 

“Tt is the opinion of the board that the present disability existed 
prior to appointment, prior to reporting for active duty and was not 
aggravated by service. In view of the periodic and disabling nature 
of his symptoms this officer is not qualified for retention and was not 
qualified for enrollment in the United States Naval Reserve.” 

“Statement in acquiescence appended.” 

Other medical ré¢ords furnished by the Department of the Navy 
indicate that on November 8, 1943, in undergoing treatment for 
migraine, the veteran gave a history of 3 head injuries during the past 
10 years, 2 of which were followed by unconsciousness. 

It is indicated, therefore, that in executing the mentioned applica- 
tion for national service life insurance, the veteran failed to disclose 
the fact of his illnesses of pneumonia and migraine, of his hospital- 
ization, and of his head injuries. 

The death certificate of the veteran, Dr. Frank S. Rozanski, indi- 
cates that his death was caused by “ruptured esophageal varicosities 
cirrhosis of liver,” on March 5, 1951, 35 days after his submission on 
January 29, 1951, of the mentioned application of insurance (38 days 
after execution on January 26, 1951, of his statement and the medical 
examiner’s statement relative to the condition of his health). Cirrhosis 
of the liver isa disease which is insidious in its ineeption and gradual 
in its progression to the terminal state. In this case, had the disease 
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had its inception on or after January 26, 1951, date of the medical] 
examination, it could not have progressed to a degree severe enough 
to cause death between that time and March 5, 1951, the date of Dr. 
Rozanski’s death. In consideration of the nature of the disease and 
the interval of 38 days’ time between the date of the medical examina- 
tion and the date of death. it is reasonably inferred that on January 
26, 1951, the disease afflicting Dr. Rozanski was in an advanced stage, 
with little doubt as to the existence of attendant symptomatic dis- 
turbances. In this connection, it is noted that in the mentioned appli- 
cation of January 26, 1951, Dr. Rozanski answered in the negative 
the question as to whether he had ever been treated for liver or gall- 
bladder disease. In any event, had the Veterans’ Administration, 
at the time of its consideration of the veteran’s application for insur- 
ance, known that he was suffering from cirrhosis of the liver, the 
application would have been rejected. 

In accordance with the provisions of section 617 of the National 
Service Life Insurance Act of 1940, as amended (38 U.S. C. 817) in 
the event of a disagreement as to any claim arising under such act, 
subject to certain conditions and limitations, suit may be brought 
either in the United States District Court. for the District of Columbia, 
or in the district court of the United States in and for the district in 
which the claimant. resides. Such suit may be brought at any time 
within 6 years after the right acerued for which claim is made, pro- 
vided that this time limitation is suspended for the period elapsin 
between the filing in the Veterans’ Administration of the claim a 
upon and the denial of said claim by the Administrator. Since the 
veteran died on March 5, 1951, Mrs. Rozanski has at least until 
March 5, 1957, within which she may file suit to test the correctness 
of the decision of the Veterans’ Administration to the effect that 
there was no national service life insurance in force on the date of the 
veteran’s death. Further, as she was notified of the denial of her 
claim by letter dated April 18, 1951, she has until April 18, 1952, 
within which time she may exercise her right to file an appeal to the 
Administrator of Veterans’ Affairs. To date, she has not appealed 
or filed suit and clearly has not exhausted the administrative and the 
judicial remedies afforded by the law of general applicability. 

As previously indicated, the establishment and subsequent validity 
of a contract of national service life insurance is contingent upon 
compliance with the conditions set. forth in the statute authorizing 
the granting of policies of national service life insurance. In this 
case, since no premiums were paid, the statutory requirement necessary 
to the validity of a policy of insurance was not met. Therefore, the 
Veterans’ Administration would have no authority under applicable 
law either to establisl a policy of national service life insurance or to 
find that such a policy was in force on the date of death of the veteran. 

‘The bill, if enacted into law, would be a conclusive legislative 
determination that tere was a national service life insurancy policy 
in the amount of $10,000 in full force and effect on the date of the 
veteran’s death, thus establishing liability under a policy of insurance 
which, in fact, had been canceled on February 28, 1951, effective 
January 26, 1951, and was not in existence on March 5, 1951, the date 
of death. The Veterans’ Administration is not aware of any justifi- 
cation for the granting of such a gratuity. 
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The bill is not clear as to the source from which it is intended that 
payment of the proceeds of insurance be made. There is no authority 
therein for an appropriation for that purpose. Concerning the 
availability of the national service life insurance fund (a trust fund 
for the benefit of policyholders and their beneficiaries), it is question- 
able whether such fund may be expended constitutionally for a purpose 
which is not a legal obligation thereof, in view of the contract rights 
of the national service life insurance policyholders. 

Enactment of the proposed legislation would be discriminatory in 
that it would single out the individual case of Dr. Frank S. Rozanski 
for special legislative treatment to the exclusion of other cases which 
must be denied where similar circumstances exist. Further, enact- 
ment of the bill might set a precedent for requests for like treatment 
of similar cases. 

The Veterans’ Administration does not believe that private bills 
of this nature should receive favorable consideration. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the submission of this report to your co- 
mittee. 

Sincerely yours, 
O. W. Criark, 
Deputy Administrator 
(For and in the absence of tiie Administratcr), 


VETERANS’ ADMI‘VISTRATION, 
Boston, Mass., Febuary 23, 1951. 
Mr. Frank S. Rozansk1, 
Worcester, Mass. 


Dear Str: Your application for national service life insurance has 
been approved as indicated below: 

















| 
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This notification should be retained as evidence of approval of 
your application, pending receipt of a policy which will be mailed to 
you in the near future. 

To provide continuous protection and prevent the lapse of your 
insurance, future premiums must be paid as they become due or 
within the grace period of 31 days following the due date. All 
premium payments and correspondence in connection with this 
insurance should be identified by the above policy number. 

The total disability income provision has been added to the insur- 
ance as indicated above. 

Yours very truly, 
CLARENCE R. HarsBert, 
Director, Insurance Service, 


O 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3798} 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3798) for the relief of Paul Nelson, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

An identical bill was favorably reported by the committee and 
ser the House in the 85th Congress, but no action taken by the 

nate. 

The facts will be found fully set forth in House Report No. 767, 
85th Congress, first session, which is appended hereto and made a 
part of this report. Therefore, your committee concur in the prior 
recommendation. The author of the bill has informed the committee 
that an attorney is involved and is entitled to a fee. 


[H. Rept. 767, 85th Cong., Ist sess.] 


The purpose of the proposed legislation is to pay the sum of $5,000 
to Paul Nelson, of Worcester, Mass., in full settlement of all his claims 
against the United States arising out of personal injuries sustained by 
him in Worcester on September 21, 1948, when he was assaulted by 
an enlisted man in the Army, who was not acting within the scope of 
his employment. 

STATEMENT OF FACTS 


The history of this proposed legislation is set forth at length in the 
report of the Department of the Army dated October 8, 1951. 

In that report it is stated that Mr. Nelson declared the fight in 
which he was injured was as much his fault as anyone’s; however, 
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Mr. Nelson has submitted a sworn affidavit that he made no such 
statement. The fact remains that. he was struck in the eye while 
wearing glasses, by a paratrooper, and his eye was so badly injured 
as to require its removal. It is also the fact that the paratrooper had 
been drinking prior to the assault. 

The committee believes that Mr. Nelson should be compensated 
for this permanent injury, and believes that the statements made b 
the owner of the restaurant wherein the fight occurred and the local 
police should not be relied upon as nonbiased. Mr. Nelson’s reputa- 
tion for veracity is unimpeachable in his community. 

Therefore, the committee recommends favorable consideration of 
the bill, particularly in view of the many precedents for such legis- 
lation. 





DEPARTMENT OF THE ARMY, 
Washington, D.C., October 8, 1951. 
Hon. EMANvuEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Crertuer: The Department of the Army is opposed to 
the enactment of H.R. 4380, 82d Congress, a bill for the relief of Paul 
Nelson. 

This bill would authorize and direct the Secretary of the Treasur 
“to pay, out of any money in the Treasury not otherwise appeomriniall 
to Paul Nelson, Worcester, Massachusetts, the sum of $15,000 * * * 
in full settlement of all claims of the said Paul Nelson against the 
United States arising out of personal injuries sustained by him in 
Worcester on September 21, 1948, when he was assaulted by an enlisted 
man of the Army; such soldier was not acting within the scope of his 
employment.” 

During the evening of August 21, 1948 (not September 21, 1948, as 
stated in H.R. 4380) Paul Nelson, then 44 years of age and a resident 
of Worcester, Mass., became involved in an argument between Pvt, 
William K. May, RA15256759, Company G, 505th Airborne Infantry 
Regiment, U.S. Army, Camp Edwards, Mass., and a civilian in the 
Quality Lunch and Restaurant, 129 Main Street, Worcester, It 
appears that a fight ensued and that Mr. Nelson struck Private 
May and was struck by May in return, the latter blow breaking Mr. 
Nelson’s eyeglasses and severely lacerating his right eye. This injury 
subsequently necessitated the removal of the eye. It further appears 
that after Mr. Nelson was taken to the Worcester City Hospital he 
identified Private May as his assailant but refused to lodge a complaint 
against him, stating to the police that the brawl was equally his fault. 
No arrest was made, no complaint lodged, and no police report filed. 

On July 9, 1951, Mr. Nelson made the following statement con- 
cerning the incident in which he was injured: 

“T am an American citizen. I was born and still live in the city of 
Worcester. On August 21, 1948, I was employed by the State Mutual 
Life Assurance Co. of Worcester at a salary of $60 per week. My total 
earnings from January 1, 1948, to August 21, 1948, were approximately 
$1,920. I believe that my loss in money from August 21, 1948, to date 
is approximately $6,021.50. On August 21, 1948, at about 9 p.m. I 
went into'the Quality Lunch and ordered a meal. I recall the date 
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because I had watched the parade in connection with the convention 


.of the Yankee Division which was held in Worcester that afternoon. 


I ate the meal and started to go to the washroom which was in the bar 
side of the restaurant. As I walked by the bar a fight was in progress 
between a soldier and another civilian. As I passed by the soldier he 
struck me in the right eye, breaking my glasses and driving the glass 
into my eye with his fist. I fell to the floor unconscious. I had never 
seen or spoken to the soldier before at any time. ‘ I did nothing to put 
him in fear and did not speak one word to him.» I was taken to the 
hospital from the restaurant. As a result of this injury my right-eye 
had to be extracted and I incurred medical expense in the amount: of 
$741.50. I was working at the time for the State Mutual Life Assur- 
ance Co. making $60 per week. Asa result of my injury I was unable 
to work at all until May 1949 at which time I was employed by the 
Memorial Hospital at a salary of $30 per week. My loss in earning 
capacity was due to having only one eye. My total loss in wages to 
date is $5,280. This statement was written by Frank J. McGrail, 
attorney at 340 Main Street, Worcester, Mass., for Paul Nelson be- 
cause he is unable to write because it is too much of a strain on his 
remaining eye.” 

On July 7, 1951, Apostle George Angelis, 5 Hackfeld Road, Worces- 
ter, Mass., proprietor of the restaurant in which Mr. Nelson was 
injured, made the following statement: 

“T am an American citizen. I have attained 5 years of schooling. 
I am the president and the treasurer of the Quality Lunch & Restau- 
rant, Inc., 129-131-135 Main Street, Worcester, Mass. August 21, 
1948, was the date of this incident at about 5 p.m. I observed three 
men, white, in soldiers’ uniforms drinking beer and talking. They 
were talking to Ralph Hanson about the Air Force. Nelson volun- 
tarily offered his opinion several times. I told him to mind his own 
business. He paid no attention. Nelson was drinking but not drunk. 
A soldier hit Ralph Hanson. Hanson was knocked down. The soldier 
waited for Hanson torise. Nelson rose, walked over to the soldier and 
hit the soldier from the side, then the soldier hit him, Nelson, only 
once. Nelson hit the floor. I was approximately 4 feet away. Nel- 
son then said, ‘My eye.’ He was then taken aside and attended to 
by one of the waitresses. I then called the police patrol car. The 
police called the ambulance. Patrolman Mike Kennedy was one of 
the officers to answer the call.” 

On July 8, 1951, Patrolman Michael J. Kennedy, of the Worcester 
Police, made the following statement: 

“Tam an American citizen by birth. Iam a police officer, employed 
by the city of Worcester for the past 9 years. At approximately 11:05 
p.m., on the night of August 21, 1948, I received a radio message that 
there was a fight at the Quality Lunch, 129 Main Street. [| proceeded 
to the scene and entered the restaurant. I observed a man later 
identified as Paul Nelson sitting in a chair and some people were 
attending to a bad laceration on his right eye. I then went to my 
prowl car and called for the doctor and ambulance. By this time 
another officer whom I do not remember came down Main Street to 
the Quality Lunch with a‘soldier in custody. Apostle Angelis, the 
proprietor of the Quality Lunch, identified the soldier as the man 
involved in the brawl with Nelson. Nelson had by this time been 
placed in the ambulance and removed to City Hospital. I told the 
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soldier to get into the cruiser, and two other soldiers who were friends 
of his, but not involved in the incident, came along with the subject 
involved, to City Hospital. 

“One of the doctors on duty whom I do not recall, told me that 
Nelson had a.bad eye and he might lose it. I took the soldier into 
the room where Nelson was, along with the other two soldiers, and 
asked him which one, if any, had assaulted him. He picked out one 
identified as Pfc. William K. May, Company G, 505th Airborne 
Infantry Regiment, roy Ne niga Mass., serial RA15256759; com- 
manding officer, Captain Dunham. May’s home address is 116 Court 
Street, Cynthiana, Ky. 

“May was the same soldier identified by Angelis as the participant 
in the brawl. 

“T told Nelson that he had a bad eye and did he wish to press any 
charges against May. Nelson said that he did not as the fight was 
as much his fault as May’s. I then called in the following witnesses; 
Dr. George Fanning, Dr. John Cummings, Arthur Jette, male nurse, 
and repeated my statement to Nelson, regards [regarding] the con- 
dition of his eyes and did he want to make any complaint against 
May. In the presence of the above three men, Nelson again repeated 
his statement that it was as much his fault as May, and he did not 
want to press any charges against him. 

“Tt is this investigating officer’s opinion that this brawl began as a 
result of an argument concerning the status of May being a qualified 
paratrooper by Nelson. Both men had been drinking. 

“This was a busy night from a police standpoint as it was the last 
night of the Yankee Division annual convention. May was one of a 
company of paratroopers who had taken part in the parade earlier in 
the afternoon. 

“T did not place May under arrest as I did not witness the incident 
and when Nelson’s condition was then questionable, and the fact that 
he did not wish to make any complaint, May was released.” 

An agent of the Cihaieal Semeotination Division of the Army who 
investigated the incident in which Mr. Nelson was injured found 
that Mr. Nelson had interceded in a fracas between Pvt. William K. 
May and one Ralph Hanson and had struck May and was in return 
struck by May. 

Mr. Nelson was admitted to the Worcester City Hospital at 11:30 
p.m., on August 21, 1948. He was discharged in a seemingly satis- 
factory condition on September 15, 1948. He was readmitted to the 
hospital on September 30, 1948, and on October 1, 1948, his right 
eye was removed and replaced with a glass eye. He was discharged 
from the hospital on October 5, 1948, “‘in satisfactory condition.” 

Mr. Nelson is unmarried. He has one child, an illegitimate son, 6 
years of age. He is required by the probate court, Worcester, Mass., 
to contribute $5 a week toward this child’s support. 

The Department of the Army has been advised that on December 
31, 1948, Mr. Nelson was awarded $1,251.25 by the Travelers Insur- 
ance Co. under an insurance policy carried by the Quality Lunch & 
Restaurant, Inc., on account of the personal injury sustained by 
him in said restaurant on August 21, 1948. Presumably that amount 
has been paid to Mr. Nelson. 

After a careful consideration of the evidence in this case it is the 
view of the Department of the Army that such evidence establishes 
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by a fair preponderance thereof that Paul Nelson was at least as 
much to blame as Private May for the interchange of blows resulting 
in the claimant’s injury. Furthermore, even if Private May could 
be regarded as alone responsible for Mr. Nelson’s injury, as con- 
tended by the latter in his statement of July 9, 1951, hereinbefore 
quoted, the injury would then have resulted from a criminal act on 
the part of Private May, committed while he was not acting within 
the scope of his employment as a soldier. It is well esteblished that 
the United States is not responsible for the acts of its officers, agents, 
or employees while acting outside the scope of their employment. 
Therefore, under the circumstances of this case, there is no basis 
for the granting of the special relief proposed by H.R. 4380. The 
Department of the Army, accordingly, recommends that this bill be 
not favorably considered by the Congress. 
The Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 
Frank Pacer, dr., 
Secretary of the Army. 


Marcu 11, 1952. 
CoMMONWEALTH OF MASSACHUSETTS, 
Worcester, ss: 
To Whom It May Concern: 


I, Paul Nelson, of Worcester, Mass., further say that at no time 
did I state to the police or anyone else that the brawl was equally my 
fault. I at no time had any opportunity to defend myself and did 
nothing in any way to provoke the assault on me. I told the police 
that I did not want to have May arrested because I did not see how 
that would repair the damage to my eye. 

Paut NELson,. 

Subscribed and sworn to before me on March 11, 1952. 


[sHAL] Frank J. McGratn, 
Notary Public. 
My commission expires February 9, 1956. 





State oF MASSACHUSETTS, 
County of Worcester, ss: 
To Whom It May Concern: 

My name is Ralph Hanson, 

I am an American citizen. I was born and still live in the city of 
Worcester. On August 28, 1948, I was in the Quality Luneh in 
Worcester. I was sitting at the bar talking to three paratroopers 
about the service. I had been in the airborne service myself during the 
war. Suddenly I felt a blow on the back of my head and | fell to the 
floor. I don’t remember anything clearly after that. I received a 
large lump the size of an egg on the back of my head. Prior to this 
assault, there was no conversation between Paul Nelson and the sol- 
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diers at all, as I was the one talking to them. I have never been 
interviewed at any time by any investigator for the Army. 


Ratpn Hanson. 
Above statement subscribed and sworn to before me on January 12, 


[SEAL] Frank J. McGrait, 


ties Notary Public, 
My commission expires February 9, 1956. 





ConGRESS OF THE UNITED SraTEs, 
House or REPRESENTATIVES, 
Washington, D.C., July 8, 1958. 
In re H.R. 3237, 83d Congress, for the relief of Paul Nelson. 
Hon. Tuomas J. LANg, 
House of Representatives, Washington, D.C. 


Dear Cotueacue: I understand that the chairman of the House 
Judiciary Committee has appointed you to consider H.R. 3237 of the 
83d Congress, which I introduced for the relief of Paul Nelson. 

Referring to some Government reports questioning the entitlement 
of Mr. Nelson to “ relief, may I submit the following comments: 

1. Under date of March 11, 1952, Mr. Nelson executed an affidavit 
which is on file, proclaiming that ‘‘at no time did I state to the police 
or anyone else that the brawl was equally my fault.” 

2. Asa result of the incident, Nelson lost one eye, and since the date 
it occurred, September 21, 1948, he has been unable to work steadily 
because of severe constant headaches and visual restriction of the 
one eye. 

3. The introduction of extraneous matter in the Government’s 
report is an attempt at prejudice that has nothing whatever to do with 
the truth of this particular incident. Nelson’s community reputation 
for veracity is excellent. 

4. The only evidence statements adverse to Nelson’s petition are 
the reports coming from the restaurant proprietor and the police 
officers on the beat. It can be reasonably inferred that the fear of 
civil responsibility of the restaurateur would humanly inspire 
prejudice, and that the officers on that regular beat would be inclined 
to friendliness toward him. 

5. The clear fact stands out that an ordinary civilian was horribly 
and permanently injured for life by a paratrooper in the U.S. Army 
specially eained in the art of aggressive physical assault. There is 
evidence to show that the paratrooper in question was in a celebrating 
mood following a local parade, and had been consuming intoxicating 
liquor for an undetermined time. It is also a pointed fact that 
Nelson was wearing glasses at the moment he was struck, and as a 
result of the glass being broken and entering his eyes, one eye had to 
be removed. 

6. From all the information afforded me, it is my considered opin- 
ion that the reluctance of Nelson to call for the arrest of the para- 
trooper was inspired by unselfish patriotic motive, together with no 
revelation at the time of the grievous extent of his personal injury. 
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7. From all the evidence surrounding this case, I earnestly believe 
there is every moral justification to warrant approval of this bill, and 
I respectfully request that these considerations be presented to your 
committee for their judgment and action. 

my thanks for your courtesy, and with best personal wishes. 

incerely, 
Haroitp D. Dononus, 
Member of Congress. 


O 
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DR. GORDON D. HOOPLE, DR. DAVID W. BREWER, AND 
THE ESTATE OF THE LATE DR. IRL H. BLAISDELL 





Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R, 3825] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3825) for the relief of Dr. Gordon D. Hoople, Dr. David W. 
Brewer, and the estate of the late Dr. Irl H. Blaisdell, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House in the 85th Congress; the Senate amended the bill; 
the House appointed conferees and the Senate did not appoint con- 
ferees, therefore it died in the Congress. 

The facts will be found fully set forth in House Report No. 1589, 
85th Congress, 2d session, which is appended hereto and made a 
part of this report. Therefore, your committee concur in the prior 
recommendation. The committee has been informed by the author 
of the bill that an attorney is involved and is entitled to a reason- 
able fee. 


[H. Rept. 1959, 85th Cong. 2d sess.] 


The purpose of the proposed legislation, as amended by the com- 
mittee, is to pay Dr. Gordon D. Hoople, Syracuse, N.Y., the sum of 
$1,774; Dr. David W. Brewer, Syracuse, N.Y., the sum of $20; and 
the estate of Dr. Irl H. Blaisdell, Syracuse, N.Y., the sum of $170; in 
full settlement of all claims of the estate and the named individuals 
against the United States for the payment of the unpaid accounts for 
medical treatment and services rendered veterans for the Veterans’ 
Administration from 1946 through 1952. 
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STATEMENT 


On August 7, 1946, the Veterans’ Administration contracted with 
the New York State Medical Society to provide for medical services 
to Veterans’ Administration beneficiaries by members of the society, 
Under that contract the Veterans’ Administration required prior au- 
thorization by the Veterans’ Administration for medical services in 
each case, but payment for emergency services was permitted with- 
out prior authorization provided a request for authorization for such 
treatment was sent to the Veterans’ Administration within 15 days 
from the date of the treatment. The physicians named in the bill 
practiced medicine together as partners in Syracuse, N.Y., and were 
members of the New York State Medical Society. Commencing in 
1946, Drs. Hoople, Brewer, and Blaisdell rendered medical services to 
eligible veterans, and were paid for their services in line with Veterans’ 
Administration procedures. 

However, in August of 1955, a bill totaling $3,902 for services ren- 
dered on 565 office and hospital calls during the years 1946 to 1952 to 
86 veterans, but without prior authorization by the Veterans’ Admin- 
istration was submitted to the Veterans’ Administration. In the re- 
port of the Veterans’ Administration to the committee on the bill, it 
stated that Administration opposes the bill on the ground that it would 
grant a preference to the claimants, and represents a departure from 
usual practice. However, that report also states that upon an investi- 

ation of the services rendered by the doctors which were the basis 
or the claims, the Veterans’ Administration determined that, had the 
rior authorization been obtained, the Veterans’ Administration would 
sina paid Dr. Hoople $1,774, Dr. Brewer $20, and Dr. Blaisdell $170. 

The evidence presented to the committee is that this failure to 
obtain authorization was the result of the failure of a clerk in the 
doctor’s office to mail the completed forms for the services involved 
in this bill (H.R. 6283). In these cases, prior verbal authority by 
telephone was obtained from the local office of the Veterans’ Admin- 
istration as authority for the treatment of each veteran. The failure 
of the clerk to mail the required forms to the Veterans’ Administra- 
tion was not discovered until after the clerk had been discharged. 
Then a new bookkeeper and auditor for the partnership discovered 
that the Veterans’ Administration had not approved the charges. 

The committee has considered the evidence presented in support 
of the bill and the material contained in the report of the Veterans’ 
Administration, and has concluded that the bill should be amended 
to provide for the payment of the amounts stated in the Veterans’ 
Administration report as the amounts which might have been paid 
had the procedures for authorization been followed. Since the serv- 
ices were of this character, and the reason for the nonpayment was 
the clerical oversight of someone other than the doctors, the committee 
is of the opinion that this is a proper case for legislative relief. Ac- 
cordingly the committee recommends that the amended bill be 
considered favorably. 
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VeTerANs’ ADMINISTRATION, 
Washington, D.C.; June 20, 1957, 
Hon. Emanvet CeLuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cetuzer: This has further reference to your request for 
areport by the Veterans’ Administration on H.R. 6283, 85th Congress, 
a bill for the relief of Dr. Gordon D. Hoople, Dr. David W. Brewer, 
ie the estate of the late Dr. Irl H. Blaisdell, which provides as 
follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay. out of any money in the Treasury not otherwise appropriated, 
to Doctor Gordon D. Hoople, Syracuse, New York, the sum of $2,369; 
to Doctor David W. Brewer, Syracuse, New York, the sum of $60; 
and to the estate of the late Doctor Irl H. Blaisdell; Syracuse, New 
York, the sum of $315. The payment of such sums shall be in full 
settlement of all claims of Doctor Gordon D. Hoople, Doctor David 
W. Brewer, and the late Doctor Irl H. Blaisdell against the United 
States for payment of the unpaid accounts for medical treatment and 
services rendered veterans from 1946 through 1952: Provided, That no 
part of the amount appropriated in this Act in excess of 10 per centum 
thereof shall be paid or delivered to or received by any agent or 
attorney on account of services rendered in connection with these 
claims, and the same shall be unlawful, any contract to the contrary 
notwithstanding. Any person violating the provisions of this Act 
shall be deemed guilty of a misdemeanor and upon conviction thereof 
shall be fined in any sum not exceeding $1,000.” 

H.R. 6283 is a revision and consolidation of the bills H.R. 8077, 
H.R. 8076, and H.R. 8075, 84th Congress, on behalf of each of the 
mentioned doctors, respectively, which bills were pending before your 
committee at the close of that Congress. 

The physicians named in the bill were associated in the practice of 
medicine in the city of Syracuse, N.Y. On August 7, 1946, the 
Veterans’ Administration contracted with the New York State 
Medical Society, of which Drs. Hoople, Brewer, and Blaisdell were 
members, for the furnishing of medical services by members of the 
society to eligible Veterans’ Administration beneficiaries. Adminis- 
trative standards incorporated in the contract and otherwise widely 

ublished by the Veterans’ Administration and the New York State 
Medical Society, required prior authorization by the Veterans’ Ad- 
ministration for medical services in each specific case; but permitted 
payment for emergent services rendered an eligible veteran without 
prior authorization provided a request for authorization for such 
treatment be directed to the Veterans’ Administration within 15 days 
from the date of treatment. Authorization for medical treatment, 
of course, involves a basic determination by the Veterans’ Adminis- 
tration as to the eligibility of each veteran to receive treatment. 
Through the years commencing in 1946 Drs. Hoople, Brewer, and 
Blaisdell rendered medical services to eligible veterans in compliance 
with these standards, and were paid for such services. 

By letter received in the Veterans’ Administration on August 5 
1955, the attorneys for the doctors submitted for payment a bill 
totaling $3,902, listing services rendered on 565 office and hospital 
calls during the years 1946-52, without authorization by the Veterans’ 
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Administration, to 86 veterans, represented as having been eligible 
for such services. Dr. Hoople’s claim was for $2,822 for 459 calls 
involving 62 veterans; Dr. oars for $80 for 16 calls involving 3 
veterans; and Dr. Blaisdell’s for $1,000 for 90 calls involving 21 vet- 
erans. Since the services were rendered without compliance with the 
requirement of authorization by the Veterans’ Administration, pay- 
ment on the basis of authorized medical services was declined by the 
Veterans’ Administration. 

In any event, a Veterans’ Administration audit of the items of 
medical services listed revealed that some of the veterans were in- 
eligible to receive such services, while the basic eligibility of others 
had not been determined. It was also found that some services listed 
as unpaid had in fact been paid by the Veterans’ Administration, 
However, it was determined that had the doctors complied with the 
requirement of obtaining Veterans’ Administration authorization, the 
Veterans’ Administration might have paid Dr. Hoople $1,774, Dr, 
Brewer $20, and Dr. Blaisdell $170, which amounts represent reduc- 
tions from the amounts claimed both in the mentioned billing of 
August 5, 1955, and in the prior legislative proposals H.R. 8077, 
H.R. 8076, and H.R. 8075, respectively. The Veterans’ Administra- 
tion is not informed of the basis for the reduced amounts, $2,369, 
$60, and $315, respectively, whch the current bill H.R. 6283 proposes 
be paid to Mrs. Hoople and Brewer, and to the estate of Dr. Blaisdell, 
now deceased. 

Supplementing the program of payment for authorized medical 
services, is authority for payment for medical treatment rendered 
without prior authorization from the Veterans’ Administration under 
the following conditions: 

(1) The claim must be for the treatment of a disease or injury 
shown to be service-connected by a decision of a Veterans’ Ad- 
ministration adjudicating agency or for the adjunct relief of an 
associated non-service-connected condition determined by desig- 
nated Veterans’ Administration medical officers as aggravating a 
service-connected disability. 

(2) The treatment must have been rendered in a medical 
emergency. 

2) Government facilities must have been not feasibly avail- 
able. 

(4) Delay would have been hazardous. 

All of these elements must have existed, and if any was lacking, pay- 
ment cannot be authorized. Further, payment generally may be 
authorized only for services rendered not more than 2 years prior to 
the date of receipt of the claim therefor. Since the doctors’ claims, 
filed August 5, 1955, were filed from 3 to 9 years after rendering the 
services in question, and further since there is no showing that the 
other mentioned conditions were met, payment as unauthorized 
medical expenses may not be made. 

It has been contended on behalf of the claimants to the effect that 
failure to obtain Veterans’ Administration authorization to render 
the services in question was due to clerical inadvertence by their 
office, and was not in any sense an effort to avoid compliance with the 
regulations. It would appear that the rendering of medical services 
not predicated upon Veterans’ Administration authorization was upon 
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the doctors’ own responsibility; and further that any neglect or failure 
by them or their agents to comply with a known requirement is not 
believed to afford a basis for the relief proposed by the bill. 

Enactment of H.R. 6283 would be discriminatory in that it would 
remove this case from the governing regulations under which payment 
for medical services has been or would be denied in cases similarly 
circumstanced, and would constitute a precedent for similar pro- 
posals on behalf of other claimants. Furthermore, adoption of the 
principle of this bill could have an adverse effect upon the adminis- 
tration of the program of providing authorized medical services for 
eligible veterans. ' 

The Veterans’ Administration does not believe that private bills of 
this nature should receive favorable consideration. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 
H. V. Hietey, Administrator. 


O 
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WINTFORD JESSE THOMPSON 


Marcx 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 4142] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4242) for the relief of Wintford Jesse Thompson, having con- 
sidered the same, report favorably thereon with an amendment and 
recommend that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 11, strike out “in excess of 10 per centum thereof”. 

A similar bill was favorably reported by the committee and passed 
the House in the 85th Congress, but no action taken by the Senate. 

The facts will be found fully set forth in House Report No. 1638, 
85th Congress, 2d session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the former 
recommendation. 

[H. Rept. 1638, 85th Cong., 2d sess.] 


The purpose of the proposed legislation is to pay Wintford Jesse 
Thompson, chief aviation electronics technician, &8. Navy, the sum 
of $222.62 in full settlement of his claims against the United States for 
reimbursement of the cost of registration fees, books, and equipment 
for courses he took from the University of Tennessee. Reimbursement 
of that amount was denied by the Veterans’ Administration on the 
ground that his transfer overseas in 1952 in connection with his Navy 
duties was not a condition which normally would cause interruption 
by any student. 
STATEMENT 


On March 27, 1950, Mr. Thompson started a course of education 
under part VIII, Veterans’ Regulation No. 1(a), as added by title 
II of the Servicemen’s Readjustment Act of 1944 (58 Stat. 287) 
as amended, in a course of mathematics, with the University of 
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Tennessee, Division of University Extension, Memphis, Tenn. He 
continued in that course until January 19, 1952. He was transferred 
to permanent duty overseas on April 17, 1952. He was transferred 
from his duty station overseas on September 22, 1953, and reported 
for duty at the Naval Air Technical Training Center, Memphis, Tenn, 
on November 7, 1953. 

On October 4, 1954, Mr. Thompson applied for resumption of his 
mathematics course, and indicated that he had used the intervenin 
period since his return from overseas in completing a service sche 
course of study. The Veterans’ Administration denied his applica- 
tion because he had failed to continue his course after the date of 
October 27, 1953, fixed in the statute, and his transfer was not a con- 
dition which normally would cause interruption by any student. The 
regulations of the Veterans’ Administration specified that such normal 
interruptions would be for such things as a summer-vacation period, 
The attitude of the Veterans’ Administration was that a veteran who 
takes a course while on active duty is governed by the same conditions 
as are applicable to all veterans. It further objected that Mr. Thomp- 
son interrupted his course on January 19, 1952, 3 months before his 
transfer. 

The committee has determined that Mr. Thompson should be paid 
the amount stated in H.R. 7752, and therefore recommends that the 
bill be considered favorably. 

VETERANS’ ADMINISTRATION, 
Washington, D.C., August 8, 1957. 
Hon. EManvet Cet.er, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. Cetier: This has further reference to your request for a 
report by the Veterans’ Administration on H.R. 7752, 85th Congress, 
a for the relief of Wintford Jesse Thompson, which provides as 

ollows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Wintford Jesse Thompson, chief aviation electronics technician, 
United States Navy, the sum of $222.62. The payment of such sum 
shall be in full settlement of all claims of the said Wintford Jesse 
Thompson against the United States for reimbursement of the cost to 
him of registration fees, books, and equipment paid by him from his 
own funds on account of courses taken by him from the University of 
Tennessee, Division of University Extension, Memphis Center, 
between the fall quarter 1954, and the spring term 1956. Reimburse- 
ment of such sum to the said Wintford Jesse Thompson has been 
denied by the Veterans’ Administration on the ground that his failure 
to continuously pursue the training program he had initiated in 1950 
under Public Law 346, 78th Congress, because of being transferred 
overseas by the United States Navy in 1952, was not for a condition 
which normally would cause interruption by any student: Provided, 
That no part of the amount appropriated in this act in excess of 10 
percent thereof shall be paid or delivered to or received by any agent 
or attorney on account of services rendered in connection with this 
claim, and the same shall be unlawful, any contract to the contrary 
notwithstanding. Any person violating the provisions of this act 
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shall be deemed guilty of a misdemeanor and upon conviction thereof 
shall be fined in any sum not exceeding $1,000.” 

According to information furnished by the Department of the Navy, 
the serviceman, Wintford Jesse Thompson, C15906784, entered into 
the active service of the Navy on December 22, 1941, and has since 
that time remained in the active service, having been honorably 
discharged on October 27, 1949, reenlisted October 28, 1949, dis- 
charged October 24, 1955, and reenlisted on October 25, 1955. 

On March 27, 1950, while on active duty, Mr. Thompson timely 
initiated a course of education under part VIII, Veterans Regulation 
No. 1(a), as added by title II of the Servicemen’s Readjustment Act 
of 1944 (58 Stat. 287), as amended, in a course of mathematics, with 
the University of Tennessee, Division of ‘University Extension, 
Memphis, Tenn. He pursued the course until his interruption thereof 
on January 19, 1952. A permanent transfer of duty station overseas 
was made on April 17, 1952. Mr. Thompson was detached on perma- 
nent transfer from his overseas duty station on September 22, 1953. 
He was placed on leave status on October 13, 1953, and was received 
for duty at the Naval Air Technical Training Center, Memphis, 
Tenn., on November 7, 1953. 

The following year, on October 4, 1954, Mr. Thompson applied for 
resumption of his mathematics course under the mentioned part VIII, 
indicating that since shortly after his arrival in the United States 
in October 1953, he had devoted his efforts toward completing a 
service school course of study. It was necessary to deny the appli- 
cation for the reason that his failure to continuously pursue a course 
of education from and after the applicable statutory delimiting date, 
October 27, 1953, was not for a condition which normally would cause 
interruption by any student. 

Part VIII requires that a course shall be initiated not later than 4 
years after either the date of a veteran’s discharge or the termination 
of World War II, whichever is the later. This has the effect of fixing 
the delimiting date of October 27, 1953, in Mr. Thompson’s case, on 
or before which he must have initiated a course in education or training 
under the act in order to be entitled to the continued benefits there- 
under. It is required under an implementing Veterans’ Administra- 
tion regulation that once a course is timely initiated, it must, after 
the applicable delimiting date, be continuously pursued to completion, 
except for conditions which normally would cause interruption by 
any student, such as for example the summer vacation period. This 
requirement is premised on the purpose and intent of the act as stated 
in its title, “To provide Federal Government aid for the readjustment 
in civilian life of returning World War II veterans. 

The pursuit of education or training under the act by a veteran 
who initiates, continues or resumes a course while in the active 
service is governed by the same conditions which are applicable to 
all veterans. A veteran whose civilian occupational responsibilities 
render it impossible for him to remain in continuous pursuit of educa- 
tion or training after his statutory delimiting date, must forego his 
right to further benefits under the act. Similarly, a veteran initiating 
a course after his return to active service, who does not remain in 
continuous pursuit thereof after the applicable delimiting date because 
of a permanent transfer of duty station, may not be considered to 
have interrupted the course for a valid reason, for purposes of con- 
tinued entitlement to such benefit. 
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It appears that the relief proposed by the bill is founded upon the 
contention that Mr. Thompson interrupted his course of education 
because of his transfer of duty station in April 1952. This is not 
understood since, as previously indicated, Mr. Thompson interrupted 
his course on January 19, 1952, about 3 months prior to the transfer, 

While the bill would authorize payment of $222.62 to Mr. Thomp- 
son for reimbursement of the cost to him of registration fees, books, 
and equipment, on account of courses taken between the fall quarter 
1954, and the spring term 1956, the Veterans’ Administration has no 
information as to whether the amount stated is the correct amount 
which would have been paid in Mr. Thompson’s case under the law 
had he been eligible for resumption of education benefits. 

Enactment of the proposed legislation would be discriminatory in 
that it would single out the case of Mr. Thompson for special legisla- 
tive treatment to the exclusion of numerous cases which have been 
denied where similar circumstances exist, and might serve as a prece- 
dent for requests for like treatment in similar cases. 

The Veterans’ Administration does not believe that private bills 
of this nature should receive favorable consideration. 

Advice has been received from the Bureau of the Budget that 
there would be no objection to the submission of this report to your 
committee. 

Sincerely yours, 
JoHn S. PatTTerson, 
Deputy Administrator 
(For and in the absence of H. V. Higley, Administrator), 
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SAMUEL ABRAHAM, JOHN A. CARROLL, FORREST E. ROBIN- 
SON, THOMAS J. SAWYERS, JACK SILMON, AND DAVID 
N. WILSON 


Marcu 3, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 4314] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4314) for the relief of Samuel Abraham, John A. Carroll, Forrest 
E. Robinson, Thomas J. Sawyers, Jack Silmon, and David N. Wilson, 
having considered the same, report favorably thereon with an amend- 
ment and recommend that the bill as amended do pass, 

The amendment is as follows: 

Page 2, line 14, strike out “for the payment or any one claim in 
excess of 10 per centum thereof”. 

An identical bill was favorably reported by the committee and 
passed the House during the 85th Congress, but no action taken by 
the Senate. 

The facts will be found fully set forth in House Report 2625, 85th 
Congress, 2d session, which is appended hereto and made a part of this 
report. Therefore, your committee concur in the prior recom- 


mendation. 
[H. Rept. 2625, 85th Cong.] 


The purpose of the proposed legislation, as amended, is to relieve 
the following-named individuals of all liability to refund the amounts 
stated following their names: Samuel Abraham, $1,181.81; John A, 
Carroll, $1,135.47; Forrest E. Robinson, $1,197.13; Thomas J. Saw- 
yers, $1,144.13; Jack Silmon, $1,169.55; and David N. Wilson, 
$1,156.11. These were overpayments of compensation for their serv- 
ices as civilian firefighters at the Hampton Roads Army Terminal, 
Norfolk, Va., from Vehretieg 20, 1955, to August 31, 1956, made as 
the result of administrative misinterpretation of applicable laws and 
regulations. ‘The bill further provides for the payment to the named 
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employees of any amounts withheld from them or paid by them in 
satisfaction, in whole or in part, of the claim of the Government for 
the amounts overpaid. 

STATEMENT 


The persons named in H.R. 12106 were overpaid as the result of 
an administrative misinterpretation of applicable law and regulations, 
The report of the Comptroller General of the United States to this 
committee on the bill states that this occurred when computations 
of overtime, holiday pay, and night differential were predicated on 
current basic salary rates (including step increases and increases 
under the Federal cetaeacs Salary Increase Act of 1955) instead of 
on the so-called frozen or saved basic salary rates as required under 
section 208(b) of the act of September 1, 1954 (68 Stat. 1111). That 
report further states that the General Accounting Office is unable to 

ant relief to these employees under these circumstances. Therefore, 
if those employees are to be granted relief, the proposed legislation is 
necessary. 

This committee has carefully considered the circumstances under 
which these employees received the payments here concerned. The 
committee is particularly impressed with the following statement in 
the Comptroller General’s report: 


We understand that specific instructions by the Depart- 
ment of the Army as to the application of the savings provi- 
sions of section 208(b) of the act of September 1, 1954, which 
involves many complications and interpretations, failed to 
reach the Hampton Roads Army Terminal. In view of the 
small number of employees involved and the fact that ad- 
ministrative action has been taken to correct the practice 
in question we offer no objection to the enactment of the 
proposed legislation. 


Obviously, the situation now faced by this small group of employees 
is the seat of an administrative misinterpretation of the law and 
regulations. As is evidenced by the report of the General Accountin 
Office, its auditors in the Norfolk area have verified and recompute 
the amounts to be shown in the bill. That report has further stated 
that the General Accounting Office would offer no objection to the 
enactment of the bill in view of the small number of employees in- 
volved, and the fact that administrative action has been taken to 
correct the erroneous practice which gave rise to the problem. In 
view of this statement, and also in light of the fact that the committee 
has determined that it is clearly unfair to penalize these employees by 
requiring them to bear the burden of this liability under these circum- 
stances, the committee recommends that the bill, amended to conform 
to the corrections suggested by the General Accounting Office, be 
considered favorably. 
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ComPTROLLER GENERAL OF THE UniTep Stars, 
Washington, May 29, 1958. 
B-135986. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Your letter of April 25, 1958, requests our 
views on H.R. 12106, which would relieve six employees at the Hamp- 
ton Roads Army Terminal, Norfolk, Va., of liability for overpayments 
of compensation as civilian firefighters. 

Our report on the bill has been delayed due to necessity of obtaining 
information from our auditors in the Norfolk area and the necessity 
of verification and recomputations of the amounts shown in the bill. 

The overpayments occurred because of an administrative misinter- 
pretation of applicable law and regulations, in that, computations of 
overtime, holiday pay, and night differentials were predicated on 
current basic salary rates (including step increases and increases under 
the Federal Employees Salary Increase Act of 1955) mstead of on the 
so-called frozen or saved basic salary rates as required under section 
208(b) of the act of September 1, 1954 (68 Stat. 1111). 

We have recomputed the overpayments covering the period Feb- 
ruary 20, 1955, to August 31, 1957, which were the subject of informal 
inquiries of our Office, and have arrived at the following amounts 
which should be substituted for those now appearing in the bill: 
Samuel Abraham, $1,181.81; John A. Carroll, $1,135.47; Forrest E. 
Robinson, $1,197.13; Thomas J. Sawyers, $1,144.13; Jack Silmon, 
$1,169.55; and David N. Wilson, $1,156.11. It also appears that the 
date February 20, 1955, should be substituted for the date of June 24, 
1956, as contained in the bill. 

Since the overpayments are viewed as in violation of the applicable 
law and regulations our Office is unable to grant relief to such em- 

loyees. Hence, if relief is to be granted in the matter, the proposed 
fogislation appears necessary. Also, we are informed that amounts 
have been withheld from the salaries of the employees because of the 
overpayments which would necessitate the provisions of section 2 of 
the bill authorizing repayments to the employees. 

We understand that specific instructions by the Department of the 
Army as to the application of the savings provisions of section 208(b) 
of the act of September 1, 1954, which involves many complications 
and interpretations, failed to reach the Hampton Roads Army Ter- 
minal. In view of the small number of employees involved and the 
fact that administrative action has been taken to correct the practice 
in question we offer no objection to the enactment of the proposed 
legislation. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States; 
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Marca 3, 1959 —Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R, 4893] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4893) for the relief of William R. and Alice M. Reardon, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 

assed the House in the 85th Congress, but no action taken by the 
enate. 

The facts will be found fully set forth in House Report No. 419, 
85th Congress, which is appended hereto and made a part of this 
report. ucekine your committee concur in the prior recom- 
mendation. 


[H. Rept. 419, 85th Cong., Ist sess.] 


The purpose of the proposed legislation is to pay William R. 
Reardon and Alice M. Conde the sum of $904.07 to compensate 
them for the difference between the amount they actually paid the 
United States for 43.14 acres of land, and the $53.93 price at which 
they could have purchased the land under the provisions .of the act 
of August 24, 1954, which was entitled “An act to authorize the 
Secretary of the Interior to issue patents for certain lands in Wisconsin 
bordering upon inland lakes or rivers” if they could have delayed the 
purchase until the date of enactment of that act. 


STATEMENT 


The land to which H.R. 2340 relates is lot 8 in section 8, township 
39 north, range 18 east, in Florence County, Wis., and consists of 
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43.14 acres of land on the shore of Lake Emily. In the original survey 
the shore of the lake was erroneously meandered and the land referred 
to in the bill was shown on the official plats as water covered. 

On August 24, 1946, Mr. and Mrs. Reardon purchased a tract of 
about 70 acres fronting on Lake Emily from a Mrs. Doll McGovern, 
of Milwaukee, Wis. In 1946 Mr. and Mrs. Reardon improved the 
property by building a cabin and a tool shed, and in 1947 they built 
a cottage on the property. In 1946 they sold a tract of 5 acres to 
Anton Ourada, and in 1948 they sold a 14-acre tract to Clyde Chris- 
tiansen. The original purchase and the subsequent conveyances by 
Mr. and Mrs. Reardon were made on the basis of the original survey 
which was in error in its representation of the lakeshore. 

In 1948, Mr. Reardon learned through an advertisement in the 
Florence post office that much of the land in Florence County had 
been resurveyed and the land would be put up for sale to interested 
parties. The notice further stated that adjoining landowners would 
have preference for the lands being offered for sale. Lot 8 in section 8, 
township 39 north, range 18 east which is referred to in H.R. 2340 
was this sort of land. In fact Mr. Reardon’s cottage and the cottages 
of the people they had conveyed land to where situated on that land, 
Mr. and Mrs. Reardon paid taxes on the 70-acre tract and the tax 
receipts showed that the 70 acres bordered on Lake Emily in Florence 
County, Wis. 

The resurvey in 1948 disclosed that the official plats were in error 
and the shore of the lake was not as represented in the official plat. 
The result of this was that the land bordering the lake was that land 
which had been shown to have been water covered, and instead of the 
Reardons and their immediate transferees holding the shoreside prop- 
erty that land was owned by the Federal Government. Under the 
law then applicable, the Reardons and the other families around the 
lake were given an opportunity to buy this land from the Govern- 
ment. The act. of December 22, 1928 (45 Stat. 1069; 43 U.S.C.,, 
secs. 1068-1068a), directs the Secretary of the Interior to appraise the 
lands and to take into consideration the equities of the applicants for 
purchase of the land. On November 12, 1949, William Reardon, 
Alice M. Reardon, Clyde Christiansen, Helene Christiansen, Anthony 
P. Ourada, and Jean F. Ourada applied for a patent to lot 8; the 

roperty referred to in the bill. The property was valued st $958 

y the Government, and since the Reardons felt that the other two 
families, the Christiansens and the Ouradas had purchased what they 
understood to have been property on the shore of the lake; the Rear- 
dons paid the full amount of $958. 

The Reardons thereby demonstrated that they meant to stand by 
their part of the agreement to convey that type of property despite 
the fact that the parties relied on an erroneous survey. It is therefore 
clear that the repayment provided for in H.R. 2340 should be made 
to William R. and Alice M. Reardon, and the bill is correct in provid- 
ing for payment in this manner. 

On August 24, 1954, H.R. 8006 was approved as Public Law 651 
of the 83d Congress (68 Stat. 789). Under that law persons similarly 
situated to the Reardons were enabled to purchase adjoining property 
on the basis of $1.25 an acre. However, the Reardons were not able 
to take advantage of that law because they had already paid the 
$958. If they had been able to delay the purchase of the land they 
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would have only been required to pay $53.93. The report of the 
Department of the Interior fails to comment upon the actual cir- 
cumstances faced by the Reardons when they paid $958 in order to 
have the patent issued to them and to the people who had purchased 
land from them. Another party was attempting to buy the land in 
uestion. ‘This person was also an adjoining landowner, and unless 
the Reardons and the persons to whom they had conveyed the prop- 
erty acted to purchase the property, the property would be sold to 
this other claimant. Therefore the Reardons could not wait for 
congressional action, and had to pay the amount then fixed by the 
Government. Now, there were other landowners around Lake 
Emily who were not faced with the prospect of either buying the 
property at the higher figure or of losing the property to some other 
claimants. These other landowners were therefore able to wait for 
the ultimate passage of Public Law 651, and to buy the property 
in which they were interested at the lower figure authorized by that 
law. This committee has concluded that the relief provided for in 
H.R. 2340 should be granted to Mr. and Mrs. Reardon because in 
all fairness they should be treated in the same manner as the other 
persons who bought the land around the lake. The Department of 
the Interior has recommended against the enactment of H.R. 2340 
stating that it might indicate a policy of reopening riparian and 
color-of-title cases where earlier provisions of law have been liberal- 
ized. However, this committee has considered this matter on the 
basis of the particular circumstances and equities involved in this 
case, and has concluded that this case is a proper subject of legisla- 
tive relief. Therefore this committee recommends that the bill be 
considered favorably. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 16, 1956. 
Hon. EmManvet CEuier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. Cetter: This is in reply to your request for the 
views of this Department on H.R. 5458, a bill for the relief of William 
R. and Alice M. Reardon. 

We recommend that H.R. 5458 not be enacted. 

If this bill were enacted, the Secretary of the Treasury would be 
directed to pay William R. and Alice M. Reardon the sum of $904.07. 
This sum represents the difference between $958, the price at which 
the Reardons and four other claimants purchased a certain tract of land 
in Wisconsin, and $53.93, the price at which they could have pur- 
chased the same tract under the act of August 24, 1954 (68 Stat. 789). 
The tract in question is lot 8 in section 8, township 39 north, range 
18 east, Florence County, Wis., and consists of 43.14 acres of land 
on the shore of Lake Emily. In the original survey the shore of 
the lake was erroneously meandered and the tract in question was 
shown on the official plats as water covered. 

Mr. Reardon applied, on July 5, 1949, for patent for portions of lot 
8 under the act of February 27, 1925 (43 Stat. 1013; 43 U.S.C., sec. 
994), but on September 14, 1949, the Bureau of Land Management of 
this Department rejected his application on the ground that he did 








4 WILLIAM R. AND ALICE M. REARDON 


not qualify under that act. However, this decision was without 
prejudice to his filing an application under the act of December 22 
1928 (45 Stat. 1069; 43 U.S.C., secs. 1068-1068a), and the Bureay 
suggested that he join with other claimants in applying for title to lot 8 
under the 1928 act. The 1928 act provides that, in his discretion and 
upon the payment of not less than $1.25 per acre, the Secretary of the 
Interior may issue a patent to a tract of not more than 160 acres to 
any citizen who can show that he, with his ancestors or grantors, has 
held that tract for more than 20 years under claim or color of title and 
that valuable improvements have been placed on the land or that some 

art of it has been reduced to cultivation. The act also directs the 

ecretary to appraise the lands, and, in making such an appraisal, to 
consider and to give full effect to the equities of the applicant. On 
November 12, 1949, William Reardon, Alice M. Reardon, Clyde 
Christiansen, Helene Christiansen, Anthony P. Ourada, and Jean F, 
Ourada executed a document authorizing the Bureau of Land Man- 
agement of this Department to issue a patent for lot 8 to all of them 
as tenants in common. The lands were examined, and, upon appraisal, 
were found to be worth $1,916. However, the equities of the appli- 
cants were taken into consideration, and lot 8 was offered to the 
claimants for 50 percent of its true value, or $958. The claimants’ 
attorney submitted a check for $958, and patent was issued to the 
six claimants on May 21, 1952. 

More than 2 years later the act of August 24, 1954 (68 Stat. 789), 
became law. The claimants believe that, under that statute, they 
could have obtained a patent for the land in question by the payment 
of $53.93, determined on a basis of $1.25 per acre. If this bill were 
enacted, the sum of $904.07 would be paid to the Reardons, as the 
difference between the price actually paid and the price as it would 
have been under the 1954 act. 

We do not believe that this bill should be enacted. The claimants 
were certainly not compelled to pay a price which was more than 
fair and equitable, since the price charged them was only one-half 
the appraised price, and the parties in interest did not protest the 
price. The bill refers to the price at which the land could have heen 
purchased had the claimants “been able to defer such purchase” 
until the enactment of the 1954 act “‘as was the case with other land- 
owners in the vicinity.’”’ We believe that this language is misleading 
since the claimants’ attorney pressed the Department to issue patent. 
Moreover, the payment of $958 was made on behalf of six claimants, 
and not on behalf of the Reardons alone, and the reason why repay- 
ment should be made to the Reardons alone has not been explained. 

However, we believe that the most important consideration is that 
the adoption of a policy of reopening riparian and color-of-title cases 
because of recent statutes liberalizing earlier provisions would not be 
in the public interest: If such a policy were adopted, hundreds or 
even thousands of cases might become subject to review. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
D. Ot1s BEastey, 
Administrative Assistant Secretary of the Interior, 
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MRS. BETTY L. FONK 
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to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R, 4964) 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4964) for the relief of Mrs. Betty L. Fonk, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 5, strike out the figures and insert “5,000”. 

An identical bill was favorably reported by the committee and 

assed the House in the 85th Congress, but no action was taken 
y the Senate before adjournment. 

The facts will be found fully set forth in House Report 1908, 85th 
Congress, 2d session, which is appended hereto and made a part of this 
hg Therefore, your committee concur in the prior recommen- 

ation, 


{H. Rept. 1908, 85th Cong., 2d sess.] 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay Mrs. Betty L. Fonk, of Bloom- 
ington, Ind., the sum of $5,000 in full settlement of her claims against 
the United States for compensation for personal injuvies and expenses 
resulting from an accident involving a U.S. Army vehicle in Frankfurt- 
am-Main, Germany, on June 22, 1955. 


STATEMENT 


Mrs. Betty L. Fonk, the dependent wife of Sgt. Alvin Fonk of the 
U.S. Army and then herself a civilian employee of the Army, was 
struck and injured by a United States vehicle on June 22, 1955, at 
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Frankfurt, Germany. The vehicle was assigned to the U.S. Army 
and Air Force European Exchange system, and was driven by an 
employee of that organization in the scope of his employment. As 
is evidenced by the report of the Department of the Army to the 
committee on the bill, subsequent investigation established that 
the accident was proximately caused by the negligence of the driver 
of the vehicle. 

Mrs. Fonk was struck by the vehicle in such a way that the blow 
was directly in the small of her back, and she was thrown forward 
and down on her face. There was immediate pain in her back and 
right wrist. She was taken to the 10th General Dispensary, U.S, 
Army, and treated for bruises of the face, arms, legs, and lower back, 
The initial diagnosis was that there was a left paraspinal contusion, 
About 3 months later Mrs. Fonk was given another examination by a 
Maj. James H. Dobyns, USAF (MC), the Chief of Orthopaedic 
Service, Orthopedic Clinic, Burderop Park, and a copy of the consul- 
tation report made at that time has been made available to the 
committee. At that time it was determined that there was tenderness 
to direct pressure over the lumbar spine between the levels of L2 and 
Si. An examination of X-rays revealed a mild compression fracture 
of L3 with the compression being lateral and an associated com- 
minuted fracture some forward displacement of the anterior superior 
lip of L3. The diagnosis at that time was that back pain, secondary 
to severe trauma to low back affecting soft tissues, disk, bone, and 
postural back pain secondary to changes in postures. 

The Army report contains excerpts from a statement of Mrs. Fonk’s 
condition dated November 21, 1955 made by Philip T. Holland, 
M.D., of Bloomington, Ind. That doctor found that X-rays revealed 
that the anterior aspect of the third lumbar vertebra showed a fracture 
with comminution of bony fragments causing lipping at the anterior 
and lateral margin of the upper articular surface of this vertebra. 
He found tenderness to exist over the left posterior superior iliac 
spine and lateral thereto with some tenderness of the paravertebral 
muscles of the left side of the upper sacral area. He also found 
tenderness over the region of the fourth and fifth thoracic vertebrae 
and over the interscapular muscles of the left side. 

Mrs. Fonk’s claim was evaluated at $2,000 by the Army under 
the then applicable statute which limited recovery to reasonable 
medical, hospital, or burial expenses actually incurred. That limita- 
tion was removed by Public Law 446 of the 84th Congress, 2d session 
(March 29, 1956, ch. 103, 70 Stat. 60). 

This committee has determined that in the light of the circum- 
stances of this case this matter should be considered in a manner 
which would consider such matters as loss of earnings, diminished 
earning capacity, permanent injury, and pain and suffering. These 
were the considerations which were barred under the previously 
applicable law. Therefore this report has included in some detail the 
medical history of the claimant. In the light of this history your 
committee is of the opinion that she should be paid the sum of $5,000. 

This committee has been informed that an attorney has rendered 
services in connection with this claim and therefore the bill carries 
the customary attorney’s fee proviso. 

The adverse report of the Department of the Army is as follows: 
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DEPARTMENT OF THE ARMY, 
Washington, D.C., January 31, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 8894, 85th 
Congress, a bill for the relief of Mrs. Betty L. Fonk. 

This bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, au- 
thorized and directed to pay out of any money-in the Treasury not 
otherwise appropriated, the sum of $10,000 to Mrs. Betty L. Fonk, 
of Bloomington, Indiana, in full settlement of all claims against the 
United States. Such sum represents compensation for personal 
injuries, and all expenses incident thereto sustained as the result of 
an accident involving a United States Army vehicle in Frankfurt-am- 
Main, Germany, on June 22, 1955.” 

The Department of the Army is opposed to the enactment of this 
bill. 

Records of the Department of the Army reveal that Mrs. Betty L. 
Fonk, dependent wife of Sgt. Alvin Fonk, U.S. Army, and herself a 
civilian employee of the U.S. Army, was injured at Frankfurt, Ger- 
many, when struck by a vehicle assigned to the U.S. Army and Air 
Force European Exchange system, driven by an employee of that 
organization within the scope of his employment. Investigation es- 
tablished that the accident was proximately caused by the negligence 
of the driver of the vehicle. Mrs. Fonk was taken to the 10th General 
Dispensary, U.S. Army, and treated for bruises of the face, arms, legs 
and lower back. Mrs. Fonk reports that after X-rays were taken, the 
doctor at the dispensary told her that she had a severe contusion of 
the left buttock and left para spinal muscles and a possible fracture in 
the area of the spine. She also stated that she underwent subsequent 
examination at an Air Force hospital in England, and that the physi- 
cian at that installation confirmed the fact that she had suffered a 
fractured vertebra, informed her that the point of active treatment 
had passed, prescribed rest and inactivity, and predicted that she 
would suffer a “rheumatic reminder” for the rest of her life. 

Mrs. Fonk, by letter dated January 25, 1956, stated that she still 
suffered considerable constant pain in her back, was forced to spend 
a great deal of time in bed, could not engage in employment, nor could 
she pursue normal activities or exercise. She further stated that the 
actual medical bills which she accrued as a result of this condition are 
“incidental compared to the cost of the pain I am suffering” and that 
she had no documentation of any sums actually expended nor did she 
have any idea as to what expenditures would be necessitated in the 
future as a result of this condition. Mrs. Fonk also submitted an 
unattested document dated November 21, 1955, which she declared 
represented a true copy of a statement by Philip T. Holland, M.D., 
Bloomington, Ind. This document states pertinently as follows: 

“Patient has tenderness over the left posterior superior iliac spine 
and lateral thereto with some tenderness of the paravertebral muscles 
of the left side of the upper sacral area. Hyperextension of the hip 
joints does not reproduce the pain. Leg-raising signs are essentially 
normal. There is tenderness over the region of the fourth and fifth 
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thoracic vertebrae and over the interscapular muscles of the left side, 
The pain of which the patient complains as a backache is referred to 
the midlumbar region and is not localized very sharply. The spinal 
curves are within a good normal range. There is no apparent scoliosis 
nor excessive lordosis. Examination of the X-rays reveals on the 
anterior aspect of the third lumbar vertebra a fracture with comminu- 
tion of bony fragments causing lipping at the anterior and lateral 
margin of the upper articular surface of this vertebra. 

“T have recommended to Mrs. Fonk that she wear for a period of 
about 2 months continuously a special Spencer-type corset with two 
steel braces in the back thereof. This is then to be gradually discon- 
tinued after that time in order to allow regaining of strength of the 
muscles of the back following the period of firm support.” 

Under date of July 11, 1955, Mrs. Fonk submitted a claim in the 
amount of $10,000 to the Headquarters, Frankfurt Subarea, U.S, 
Army. This was investigated by the Claims Division, Office of 
The Judge Advocate General, Department of the Army, pursuant to 
Army Regulations 60-10, appendix VIII, paragraph F. and forwarded 
to the Board of Directors, Army and Air Force Exchange and Motion 
Picture Services, with the recommendation that it be approved in the 
amount of $2,000. The Board of Directors approved the claim as 
recommended and informed Mrs. Fonk by letter pertinently as 
follows: 

“Your claim has been given careful consideration and approved for 
$2,000, provided you agree to accept that amount in full satisfaction of 
the claim. That amount was determined on the basis of the evidence 
of record to be sufficient to compensate you for the damages sustained. 

“Tf you are willing to accept the amount approved in full satisfaction 
of the claim, it is requested that you sign in ink, date, and complete 
enclosed settlement agreement, in triplicate, and return it to this 
office. 

“You may appeal from this action to the Secretary of the Army. 
If you desire to do this, it is requested that you do so in writing, 
addressed to the Secretary of the Army, through this office, within 
30 days of the receipt of this letter. There is no form prescribed for 
such appeal. However, it should fully set forth the grounds relied 
upon and should include any additional evidence you may possess 
in support of your claim.” 

Mrs. Fonk never accepted or rejected this proposed settlement nor 
did she file an appeal with the Secretary of the Army, although her 
attorneys requested, and were granted, an extension of the 30-day 
time limit for appeal to the Secretary. 

The U.S. Government has granted no waiver of its sovereign im- 
munity permitting judicial suit for injuries arising out of torts of its 
agents occurring in foreign countries. The act of July 3, 1943 (57 
Stat. 372; 10 U.S.C. 2733), as amended by the act of March 29, 1956 
(70 Stat. 60), provides for administrative settlement of claims for per- 
sonal injury caused by actions of military personnel or civilian em- 
ployees of the Department of the Army while acting within the scope 
of their employment. Recovery under this act for claims arising on 
or before March 29, 1956, is limited to reasonable medical, hospital, 
or burial expenses actually incurred. Since Mrs. Fonk, as the depend- 
ent wife of a serviceman, received the bulk of her medical care at no 
personal expense, she would have received minimal recovery under 
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this act. The settlement offered to Mrs. Fonk was more liberal be- 
cause it was made by the Army and Air Force Exchange Service in its 
capacity as self-insurer and not circumscribed by the available statu- 
tory waiver-of-immunity provisions. It represented the considered 
judgment of officials charged with the responsibility of adjudicating 
such claims and was determined in accordance with standards evi- 
denced by judicial and administrative awards in similar cases. Mrs. 
Fonk was afforded the opportunity of appealing this determination 
and presenting additional evidence for the consideration of the Secre- 
tary of the Army, but declined todoso. In the opinion of the Depart- 
ment of the Army the proposed settlement of $2,000, which Mrs. Fonk 
may still accept, constitutes equitable compensation for the injuries 
sustained by her, and, consequently, there is no justification for the 
enactment of subject bill. Accordingly, this Department is opposed 
to the enactment of H.R. 8894. 

It may be noted that as Mrs. Fonk was a civilian employee of the 
U.S. Army at the time of her injury, she may recover benefits under 
the Federal Employees’ Compensation Act should it be determined 
that she was injured while in the performance of her duty (5 U.S.C. 
751). Furthermore, should Mrs. Fonk be entitled to compensation 
under that act, that remedy is declared by law to represent her sole 
recourse against the U.S. Government arising out of her injury (5 
U.S.C. 757 (b)). The Bureau of Employees’ Compensation, by letter 
dated August 23, 1957, advised the Department of the Army that as 
Mrs. Fonk had filed no formal claim for compensation, no adjudica- 
tive action had been taken in the case. It would appear that the 
committee may wish to obtain the views of the Bureau of Employees’ 
Compensation in regard to the appropriateness of compensation of 
Mrs. Fonk by subject private relief legislation. 

The cost of this bill, if enacted, will be $10,000. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 





CLINICAL RECORD 


Patient’s last name, first name, middle name: Fonk, Bette L., Civilian 
Department, Air Force. 
From: Orthopedic clinic, Burderop Park. 


CONSULTATION REPORT 


Chief complaint: Persistent pain in the back. Secondary com- 
plaint, occasional pain at the junction of the neck and back and in the 
right wrist. History indicates that on June 22, 1955, this lady was 
struck by an automobile while she was in Germany. As best she 
recalls, the blow was directly in the small of the back knocking her 
8 feet forward and down on her face. There was immediate pain in 
the back and right wrist. X-rays were taken and she was first told 
that there was no injury, later, that there was a chip but that it was 
felt that this chip represented an old fracture, though patient can 
recall no previous injury. At any rate treatment has consisted of a 
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few heat treatments. Pain has continued. Patient states that there 
was bruising in the back originally and that the diagnosis given first 
was that of left paraspinal contusion, the pain in the right wrist is 
described as intermittent. Pain in the back is described as constant 
ache which occasionally radiated all the way up the back into the 
arms with occasional fairly severe aching pain at the junction of the 
upper back and neck. Aching pain in the back is aggravated by 
walking, bending, lifting, and especially by sneezing. Some relief is 
obtained by rest and use of a hot-water bottle. Examination reveals 
a 30-year-old, 5 feet 3 inches, 115 pounds Caucasian female in no 
apparent distress. There is a normal range of back motion with 
normal segmental rhythm though hyperextension seems to cause slight 
pain as does the extreme of flexion. No muscular spasm is noted. 
Motion of the lower extremities is normal and there are no abnormal 
neurologic findings, including atrophy or weakness. The only sig- 
nificant finding was that of tenderness to direct pressure over the 
lumbar spine between the levels of L2 and Si. Motion of the cervical 
spine is also normal. Examination of X-rays reveals a mild compres- 
sion fracture of L3 with the compression being lateral and an asso- 
ciated comminuted fracture some forward displacement of the anterior 
superior lip of L3. The disk space between L2 and L3 also seems 
smaller than normal. Diagnosis: (1) Back pain, secondary to severe 
trauma to low back effecting soft tissues, disk, bone; and (2) postural 
back pain secondary to changes in postures subsequent to the original 
lesion. PTO recommendations: It is felt that the point of active 
treatment has been passed and that treatment now consists of a fairly 
strict regime including daily rest sleep on a hard bed, with the knees 
drawn up, and to maintain a posture with a straight flat lumbar spine 
and s.voidance of excessive activities which irritate symptoms. This 
lady should be reexamined in about 3 months for further films of the 
involved area to see if further compression or deformity of the spine 
is taking place. She has stated that she intends to return to the 
States as soon as possible. A letter stating medical diagnosis will be 
sent to her husband. It is not felt that the condition is serious 
enough to warrant transfer to the Zone of the Interior as a hospital 
patient. 
JAMES H. Dosyns, 
Major, USAF (MC), Chief, Orthopedic Service. 


Date: SepTeMBeR 12, 1955. 
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